History in Briet

Date Event

1988
20 July The Commissioner for Administrative Complaints (COMAC) Bill
was passed by the Legislative Council (LegCo)
1989
1 February The COMAC Ordinance was enacted
First Commissioner Mr. Arthur Garcia, JP assumed office
1 March The Office of COMAC became operational

15 November

COMAC became a member of the International Ombudsman Institute

1994
1 February Second Commissioner Mr. Andrew So, JP assumed office
24 June The COMAC Ordinance was amended :
¢ to enable the public to lodge complaints directly, instead of by referral
from LegCo Members
¢ to extend the jurisdiction to some major statutory bodies
e to empower the Commissioner to publish anonymised investigation
reports
e to empower the Commissioner to initiate direct investigation
30 June Advisers were appointed to provide expert advice and professional
opinion
1 July Chinese title of the Commissioner was changed to [E:FE& | and
the Office to [FRREENE |
1 October First batch of contract investigation officers was recruited
1995
1 March Jurisdiction was extended to investigation into alleged breach of Code

on Access to Information

24-26 October

The Commissioner hosted the 15™ Australasian and Pacific Ombudsman
Conference and the International Ombudsman Symposium

1996
25 January Use of Internal Complaint Handling (INCH) mode was introduced to
resolve complaints
1 March Non-official Justices of the Peace (JPs) were enlisted in a JPs Assistance

Scheme
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Date Event

16 April The Ombudsman’s Office participated in the establishment of the Asian
Ombudsman Association and became a founding member
20-29 April Exchange programme with the China Supervision Institute was arranged
12-13 June First Complaint Management Workshop for public officers was organised
5 September Resource Centre was opened
24 October The Ombudsman was elected to the Board of Directors of the
International Ombudsman Institute (until 31 January 1999)
27 December e English titles were changed to “The Ombudsman” and “Office of
The Ombudsman”
e Jurisdiction was extended to investigation into complaints of
non-compliance with the Code on Access to Information against
Government departments not included earlier
1997
1 April Mediation service was launched as an alternative dispute resolution
method
25 July The Ombudsman Awards were introduced to recognise public
organisations handling complaints positively
1998
8 May The Ombudsman was elected Secretary to the Asian Ombudsman
Association
1 July The Ombudsman Certificate of Appreciation was introduced to
acknowledge complainants making special contribution towards a higher
standard of public administration
1999
1 April Third Ombudsman Ms. Alice Tai, JP assumed office
22 July The Ombudsman Awards were extended to recognise public officers’
contribution towards better quality services
2000
5 January Complaints by e-mail were accepted
27 July The Ombudsman Awards were further extended to public officers
handling complaints professionally
2 November The Ombudsman was elected to the Board of Directors of the
p— International Ombudsman Institute
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Date Event

2001
28 March Telephone complaint service was introduced
1 April Administrative systems independent of Government were instituted in

preparation for delinking

19 December

The Ombudsman (Amendment) Ordinance 2001 came into operation :

* to establish The Ombudsman as a corporation sole with full powers
to conduct its own financial and administrative matters

e to empower The Ombudsman to set terms and conditions of
appointment for staff

® to sever linkage with Government systems and processes

e to give statutory status to mediation as an alternative dispute
resolution method for processing complaints

2002
28 March Permanent office accommodation was acquired
6 September Office moved to permanent accommodation at Shun Tak Centre in
Sheung Wan
16 October The Ombudsman was elected Secretary to the International Ombudsman
Institute
2003

12 November

Mediation training was extended to officers of scheduled organisations

2004
7 January As an Ombudsman in Asia Pacific Region and the first ever Ombudsman
invited to speak in an international conference on “Good Governance”
in Ulaanbaatar, Mongolia
9 March Government announced reappointment of Ms. Alice Tai, JP as

The Ombudsman for another five years (2004 — 2009)
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Administration

Staffing

1.1 This is the third year since our
delinking from Government systems and
procedures. The last reporting year ended
with our Office being staffed by 76 or 83%
contract officers appointed under The
Ombudsman Ordinance. We have since
maintained our momentum in recruitment.
By 31 March 2004, only five or 5.7% of my
entire workforce of 88 were civil servants.
They will all return to Government within
2004.

Fig. 1.1

Contract Staff in the Office
(as at 31 March)

2000 2001 2002 2003 2004

Contract 11 16 58 76 83
Staff (13.2%) (17.8%) (59.2%) (83.0%) (94.3%)

Civil 80 74 40 16 5
Servants (86.8%) (82.2%) (40.8%) (17.0%) (5.7%)

Total 91 90 98 92 88

1.2 Meanwhile, we provide for continuity
in the Office by maintaining a team of
about 40 contract investigation officers
with experience and expertise. We also
offer opportunities to staff for career
development. For example, in February
2004, two Complaints Assistants, hitherto
deployed only on enquiries and telephone
complaints, were transferred to investigation
teams to assist in processing complaints.
The aim is to provide training to the
Complaints Assistants so that they could
be able to take up investigation duties in
future. It also helps broaden their outlook
and enhance their exposure to prepare them
for a career in the Office. Such arrangements
would allow this Office to groom officiers
with potential.

1.3  To cater for seasonal fluctuation of
caseload and for specific projects, we
continued to employ temporary and part-
time staff to supplement the regular task
force. For example, we have engaged one
such officer to review our procedures,
practices and operational guidelines. Others
have helped to process individual cases or
direct investigations.

Staff Training

1.4 Since early 2003, we have recruited
ten more contract investigation staff,
bringing the strength of such staff to 36 in
the reporting year. New recruits undergo
induction and on-the-job training to help
them settle in and to make for quality
assurance in investigative functions.
Staff training is particularly important to
maintain an adequate level of expertise
and experience at a time when the only
assurance from the Administration is steady
reduction of resources in the years ahead.

1.5 For induction, we attach new entrants
to different units to familiarise them with
the different aspects of our services: e.g.
screening of complaints and deciding
on modes of processing. For on-the-job
training, senior officers guide and advise
them in their day-to-day performance. In
time, we will rotate them to different jobs
to sharpen their skills and develop their
potential.

1.6 Weekly team meetings are instructive
in sharing experience and exchanging ideas.
Where specific issues warrant special
sessions, we organise open forum for airing
of problems or queries and for dissemination
of ideas and information. The Ombudsman
attends these occasions from time to time
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Administration

to have direct dialogue with staff, to impart
her philosophy and to clarify her stance on
various issues.

1.7  To enhance professionalism and
to acquire new skills, we invite experts to
address our staff or to design and tailor-
make courses. This year, we commissioned
the Hong Kong Mediation Council for
techniques in mediation and the Whole
Person Development Institute for skills in
communication with complainants requiring
special attention.

1.8  To optimise training opportunities
and to facilitate mutual understanding, we
made places available on the mediation
course to a number of departments
particularly prone to public complaints.
These were Food and Environmental
Hygiene Department, Post Office, Home
Affairs Department, Housing Department
and Transport Department. Our aim is to
encourage departments to make greater
use of mediation in resolving disputes and
handling complaints. Feedback on this from
the departments was generally favourable.

Maximising Resources

1.9  Since delinking, we operate on a
lump-sum grant for meeting staffing and
day-to-day expenses. In keeping with the
Administration’s determination to cut public
expenditure, our provision for 2004/05 will
be reduced by 6.8%.

1.10 To ensure the financial viability of
the Office, we have implemented firm
measures to economise and to contain
expenditure. These include continuing
review of the organisation and staffing
structure, introduction of multi-tasking and
combined grades, award of increments only

on merit and employment of temporary or
part-time staff for seasonal or sudden rise
in caseload. Every effort is made to ensure
efficient staffing for quality output.

1.11 As staffing expenses account for
over 80% of our overall expenditure, we had
initiated a review of our existing pay structure
for maximum cost-effectiveness in the years
ahead. Key elements for examination were
the levels of cash allowance and the award
of increments on renewal of contract. The
ultimate aim is to ensure adequate resources
for the future, maintain continuity of service,
stability of staffing and reasonable career
opportunities for staff, even in the face of
financial stringencies.

Complaints against the Office

1.12  This year, we received and concluded
11 complaints against staff or against
our procedures, three more than last year.
To some extent, this may be a measure of
growing awareness of our services and rising
expectations of our community. Whether
or not such complaints suggest defects or
deficiencies in the performance of our Office,
we take them most seriously. We value each
and every one as an opportunity to review
our judgment and procedures, and where
necessary, revise practices to improve our
operations.

1.13 At times, complaints against our
staff stem from dissatisfaction with the
outcome or simply disappointment over
The Ombudsman’s decision of a case. This
is inevitable: we investigate to establish
facts about fair administration but at
times, complainants seek recompense, or
even retribution, and these are beyond our
purview.
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Complaints against the Office

Concluded in 2003/04

Nature Substantiated

Partially
substantiated

Unsubstantiated  Incapable of

determination

Staff manners 1
(including
delay and
negligence )

Procedures -

Total

Protection against SARS

1.14 The SARS outbreak in early 2003
called for everyone in the community to
make conscientious and concerted efforts
to contain the spread of the virus. To protect
our staff and visitors to our Office, we
introduced a number of preventive measures
during this critical period including: —

e wearing protective facemasks
ourselves; and

e providing visitors with facemasks and
disposable wet towels with disinfectant.

1.15 For regular and longer-term
precaution, an infra red camera has been
installed at our reception area since early
2004 for detecting visitors with higher than
normal body temperature. These visitors
will be received with special care.

Staff Suggestion Scheme

1.16 To encourage staff to make
suggestions for enhancing operational
efficiency and effectiveness, we have
introduced a staff suggestion scheme
this year to award those colleagues who
offer practical ideas for improving or

11

streamlining our systems and procedures.
The scheme aims at —

e making better use of energy or time,
resources and materials;

e improving utilisation of equipment;

e simplifying office practices and
procedures;

e attaining greater professionalism
and higher efficiency by strengthening
staff relations and raising staff morale;
and

e ensuring occupational health and
safety, office security, quality of service
or output.

1.17 Suggestions will be considered by a
panel comprising the Deputy Ombudsman,
Assistant Ombudsmen and the Chief
Executive Officer.

1.18 Meritorious suggestions are
presented awards in cash or certificates
of commendation, or both, depending
on their efficacy upon adoption by The
Ombudsman.

c0/®
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Authority and Restrictions

2.1 Appointed by the Chief Executive
of the Hong Kong Special Administrative
Region Government, The Ombudsman
has statutory authority to operate with
independence and without fear or favour.
The enabling legislation is The Ombudsman
Ordinance (the Ordinance), Cap 397, Laws
of Hong Kong.

Powers and Functions

2.2 The function of The Ombudsman is
to investigate into maladministration, by the
public organisations in Schedule 1 to the
Ordinance, through processing complaints
or by initiating direct investigation.

Definition of Maladministration —
section 2 of the Ordinance

“Maladministration” means inefficient,
bad or improper administration and,
without derogation from the generality
of the foregoing, includes —

(@) unreasonable conduct, including
delay, discourtesy and lack of
consideration for a person affected
by any action;

(b) abuse of any power (including any
discretionary power) or authority
including any action which —

(i) is unreasonable, unjust,
oppressive or improperly
discriminatory or which is in
accordance with a practice
which is or may be unreasonable,
unjust, oppressive or improperly
discriminatory;

(i) was based wholly or partly on a
mistake of law or fact;

(c) unreasonable, unjust, oppressive
or improperly discriminatory
procedures

Powers of Investigation

2.3  Where a complaint is lodged with
The Ombudsman’s Office, The Ombudsman
may, under section 7 of the Ordinance,
conduct an investigation, except where
it is outside her jurisdiction or otherwise
restricted under the Ordinance (see paras.
2.13 - 2.15). This may be by preliminary
inquiries or a full investigation. The law
requires The Ombudsman to notify the
organisation concerned before starting a
full investigation.

2.4 Under section 11A of the Ordinance,
The Ombudsman may conduct preliminary
inquiries into a complaint before deciding
whether a full investigation should be
conducted. Section 11B empowers The
Ombudsman to deal with complaints by
mediation with consenting parties. Where
preliminary inquiries or mediation point to
the need for a full investigation, the parties
to the complaint will be so informed. Details
of our preliminary inquiry and mediation
service are described in Chapter 4.

25 The Ombudsman determines
whether a complaint is subject to her
jurisdiction. Where The Ombudsman
considers it in the public interest to do
S0, she may continue with an investigation
even if the complainant has withdrawn
his or her complaint.

2.6 The Ordinance also empowers The
Ombudsman to investigate matters of
maladministration even in the absence of a
complaint. More details of this aspect of
my work are given in Chapter 3.
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Authority and Restrictions

2.7 As with ombudsman institutions
the world over, The Ombudsman has
extensive investigative powers. Section
13 of the Ordinance empowers The
Ombudsman to summon any person for
examination or require such person to
furnish information and produce any
document or item in his or her possession
or under his or her control.

2.8  Section 20 of the Ordinance confers
upon The Ombudsman the power to enter
any premises of a scheduled organisation,
inspect the premises and carry out on the
premises any investigation which is within
her jurisdiction.

2.9  Under section 23 of the Ordinance,
it is an offence to obstruct, without lawful
excuse, The Ombudsman or her officers in
the exercise of powers conferred by the
Ordinance, fail to comply with their lawful
requirements, make false statements or
otherwise knowingly mislead them. Such
offences are liable to a fine of $10,000 and
to imprisonment for six months.

Powers of Investigation

e Summoning of witnesses

e Access to documents including
classified documents

e Entry into premises

e Penalty for not cooperating in
investigation

Investigation Reports

2.10 The Ombudsman must, under section
17 of the Ordinance, inform the complainant
of the result of her investigation.

2.11 The Ombudsman is empowered
under section 16 of the Ordinance to report
the findings, opinions and recommendations
on completion of a full investigation. In
the case of such a report, the organisation
concerned will be given the opportunity to
comment for inclusion, where appropriate,
in the final report. The report will be
given to the head of the organisation for
implementation. Where the head of the
organisation disagrees with the findings
or refuses to accept the recommendations,
The Ombudsman may consider submitting
the report to the Chief Executive.

2.12 The Ombudsman’s Office is not a
Court of Law and, unlike Court verdicts, The
Ombudsman’s recommendations are not
binding. Yet, where an organisation fails
to implement or to act adequately on any
recommendation, The Ombudsman may
report to the Chief Executive. Section 16(6)
of the Ordinance requires that, within one
month of such a report being submitted, or
such longer period as the Chief Executive
may determine, a copy of the report shall
be laid before the Legislative Council.

Restrictions on Jurisdiction

2.13 The Ombudsman’s purview is not all
pervasive. Section 8, read with Schedule 2
to the Ordinance, specifies actions not
subject to The Ombudsman’s investigation,
i.e. actions outside her jurisdiction.
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Fig. 2.3

Examples of Actions not Subject to

Investigation -
Schedule 2 to the Ordinance

e Actions in relation to security, defence
or international relations

¢ | egal proceedings or prosecution
decisions

e Exercise of power to pardon criminals

e Contractual or commercial transactions

e Personnel matters

e Grant of honours, awards or privileges
by Government

e Actions by the Chief Executive
personally

e Imposition or variation of conditions
of land grant

e Actions in relation to Hong Kong
Codes on Takeovers and Mergers and

2.15 Section 10(1) of the Ordinance
prescribes restrictions where The
Ombudsman shall not conduct an
investigation.

Fig. 2.4

Major Restrictions on Investigation of

Complaint -
section 10 (1) of the Ordinance

e Complainant having knowledge of
subject of complaint for more than
two years

e Complaint made anonymously

e Complainant not identified or traced

e Complaint not made by person
aggrieved or suitable representative

e Subject of complaint and complainant
having no connection with Hong Kong

e Statutory right of appeal or remedy
by way of legal proceedings (except

Share Repurchases judicial review) available to complainant

e Crime prevention and investigation
actions by Hong Kong Police Force
or Independent Commission Against 2.16  Under section 10(2) of the Ordinance,
LB The Ombudsman may decide not to
investigate a complaint under certain

circumstances.
214 Government policies and

professional judgments are outside
The Ombudsman’s jurisdiction as they
are not administrative actions per se,
even though they may be the basis from
which complaints of maladministration
emanate. These are often subjects of

Fig. 2.5

Circumstances where The Ombudsman

may Decide not to Investigate —
section 10 (2) of the Ordinance

¢ Investigation of similar complaints

, ) before revealed no maladministration
complaints received. The Ombudsman

would scrutinise these scrupulously to * Subject matter of complaint is trivial
see if there are administrative aspects

e Complaint is frivolous or vexatious or
which come within her jurisdiction. is not made in good faith

¢ Investigation is, for any other reason,
unnecessary
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2.17 Where The Ombudsman decides not
to conduct or to discontinue an investigation,
she must inform the complainant of her
decision with the reasons. My Office
critically examines all in-coming complaints
to establish whether they come within
my statutory purview. If not, we promptly
explain why we cannot or do not pursue
the complaint. Where possible, we still try
to help by pointing out the appropriate
avenues for redress.

2.18 It is at times not easy to demarcate
the boundaries prescribed in Schedule 2 to
the Ordinance. | take a liberal approach and
“screen in” all points administrative in nature
for scrutiny and inquiry where due. My aim
is to take every opportunity to identify areas
for improvement in public administration.

2.19 Some of the restrictions prescribed
by section 10(1) of the Ordinance are
discretionary. | exercise discretion with
caution and in accordance with the
provisions of the law in deciding whether
or not to conduct, or to discontinue, an
investigation.

Secrecy Requirement

2.20 The law requires that all members
of my Office and I, as well as my advisers,
abide by a secrecy code. We must keep
the strictest confidentiality on all matters
that come to our knowledge in the exercise
and execution of our functions. Breach of
this code is a criminal offence, which carries
a maximum penalty of a fine of $50,000 and
imprisonment for two years.

221 From time to time, Legislative
Councillors and civic leaders, members of
the public and the media refer complaints

to me with the expectation that they would
be informed of the progress of processing.
We sincerely appreciate their support and
warmly welcome their referral. However, we
are duty-bound by law not to discuss with,
or to disclose to, third parties the processing
or the outcome of any case. Except for
official publication of an investigation report
in anonymised form, we cannot and will
not respond to any enquiry on individual
complaints other than from the parties
concerned. Here, | take the opportunity to
thank all who have referred cases to my
Office for their understanding of and respect
for our secrecy code.

2.22 Before initiating inquiries, we always
seek the complainants’ consent to obtain
their personal data from the organisations
concerned and to reproduce their
documents to relevant organisations for
processing their cases. This safeguards
the privacy of their personal data. Where
a complainant does not give consent, we
will not be able to pursue a case.

2.23 The secrecy code is the cornerstone
of the ombudsman system. It is strictly
observed by all of us in discharging our
duties. The aim is to ensure any person or
organisation providing information to our
Office can do so without reserve and without
fear of possible consequences from the
disclosure of their identity or related data.

2.24 During the year, a request by a
complainant to access documents we
collected in our investigation triggered
off a discussion between this Office and
the Office of the Privacy Commissioner
for Personal Data on how our secrecy
code and the principles of personal
data protection can be complied with
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simultaneously. This challenge is discussed
in detail in Chapter 5.

The Ombudsman’s Discretion

2.25 The Ordinance gives The Ombudsman
discretion to undertake or not, continue
or discontinue an investigation. Exercise of
this discretion enables me to maximise the
use of resources and hence our services to
the community.

2.26 Inview of my statutory independence,
my decision on a case is final. Anyone not
satisfied with my decision may request my
Office to review a case or apply to the Court
for judicial review.

o...@
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3.1 Since 1994, The Ombudsman has
been empowered, under paragraph (ii) of
section 7(1) of the Ordinance, to initiate
direct investigation. This gives The
Ombudsman a free hand to probe into
matters that call for review of administrative
systems and procedures or practices,
and recommend improvement measures,
notwithstanding the absence of complaints.
| attach great importance to this function
because it enables me to conduct
independent review of matters of moment
at a macro level and systems with systemic
or widespread defect.

3.2 A recent survey conducted by the
Census and Statistics Department for our
Office showed that not many in the public
were aware of this function of my Office
(see the section on Thematic Household
Survey in Chapter 7). We will publicise this
aspect more extensively in future.

Aims and Objects
3.3  Our direct investigations aim to :

(@) follow through systemic problems
which investigation of individual
complaints cannot solve;

(b) forestall complaints or eliminate
problems; and

(c) address fundamental problems
believed or suspected to be the
underlying cause for complaints.

3.4  With direct investigations, we
endeavour to improve the quality of
public administration and to promote
accountability. This should help
Government to appreciate the needs and
expectations of a discerning and ever
more demanding community.

Selection of Issues

3.5  Selection and monitoring of areas for
direct investigation is a rigorous process
undertaken by a standing panel chaired by
my Deputy. The two Assistant Ombudsmen
and our small team for direct investigation
take part in these deliberations.

3.6 A direct investigation may be
prompted by new or revised Government
policies, topical issues or repeated
complaints to me on particular matters.
Matters for direct investigation are
generally :

e of community interest, aspirations or
expectations;

e not for the courts or tribunals;

e of macro magnitude or typical concern;
and

e not under examination or study by
another agency.

Investigation Methodology

3.7  Our Office has a small team dedicated
to conducting direct investigations. While
the statutory powers are the same for direct
investigations and for cases, the former
assignments are more comprehensive
and invariably cover wider issues. Besides
notifying the organisation concerned, we
will publicly declare the initiation of a direct
investigation and invite views from relevant
sectors as well as community at large. This
is different from investigation of individual
complaints, which is subject to the secrecy
code. We will also approach parties that we
believe may have comments or information
on the subject.
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3.8 Before we formally launch a direct
investigation, we may conduct an
assessment on the subject. For this
purpose, we collect relevant information
publicly available, such as annual
reports and homepages, legislation and
media reports. We may also seek direct
information from the organisation itself.
If such preliminary study points to the
need for further scrutiny, The Ombudsman
will formally notify the head of the
organisation before making a public
declaration. If the preliminary study
shows no significant maladministration,
we will inform the organisation and where
appropriate prepare a Direct Investigation
Assessment Report with observations and
suggestions. These reports are placed in
our Resource Centre for public reference.

Investigations over the Years

3.9  Since conferment of powers for direct
investigation in 1994, this Office
has completed 46 direct investigations
resulting in 628 recommendations. These
investigations are listed at Annex 6. We

Direct Investigation Reports Published

request the organisations concerned to
report progress on the implementation
of our recommendations in six months
and will continue to monitor until the
recommendations are implemented.

3.10 Over the recent five years, a total of
23 direct investigations were undertaken :

Fig. 3.1

Direct Investigations in the
Recent Five Years

1999/2000

2000/01

2001/02

2002/03

o o | &~ O W

2003/04

3.11 This year, apart from five direct
investigations, my Office completed five
direct investigation assessments (see
Fig 3.4).

22 May 2003 Enforcement of the Education Ordinance on universal
basic education
2 July 2003 Operation of the Integrated Call Centre

14 November 2003

Assistance provided by Home Affairs Department to owners

and owners’ corporations in managing and maintaining their

buildings

18 December 2003

Prevention of abuse of the Comprehensive Social Security

Assistance Scheme

4 March 2004

Handling of examination scripts under marking
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Direct Investigations in Progress

Declared

Subject

14 November 2003

Enforcement action on unauthorised building works in
New Territories exempted houses

14 November 2003

EMB’s arrangements for surplus teachers in aided primary
schools 2003/04

18 December 2003

Enforcement of the Building Management Ordinance

Direct Investigation Assessments Completed

Completed

Subject

13 June 2003

Arrangements for claims relating to traffic accidents
involving Government vehicles

4 September 2003

Monitoring of compliance with licensing conditions for
operation of non-franchised buses (residents’ service)

19 September 2003

System of monitoring the operation of road maintenance
vehicles

24 October 2003

Administrative arrangements for temporary closure of
public swimming pools

18 December 2003

Mechanism for handling complaints on TV advertisements

3.12 In general, the organisations
concerned are quite cooperative during

the investigation process. After all, our
aim is to help them improve their systems,
procedures and practices for better

administration.
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Complaint Handling

Lodging of Complaints

4.1 Most complaints come in by post.
Some complainants come to our Office
and are received by counter staff. Our
investigation officers serve in rotation as
duty officers to interview complainants in
person. Where complainants have difficulty
in putting their case in writing, our duty
officers will take down the details for their
verification later by post. We also accept
complaints via e-mail, though subsequent
correspondence in further processing
will be by post to ensure security of the
information. For simple initial cases, we have
arrangements for complaints by telephone’.
Generally, such cases should be capable
of being explained in less than 15 minutes,
involve two organisations or less and not a
great deal of documentary evidence.

Fig. 4.1

Complaints Received in
2001/02 - 2003/04

Mode 2001/02 2002/03 2003/04
In person 260 425 324
In writing -
by letter 1,116 682 1,634
by complaint 828 1,270 722
form
by fax 664 978 972
by e-mail # 360 613 742
By telephone* 508 414 267
TOTAL 3,736 4,382 4,661

# introduced in January 2000
* introduced in March 2001

Regardless of the mode, complainants must
identify themselves and we are required to
be satisfied that they are the aggrieved
parties.

Assessment

4.2 My counter staff, duty officers and
Assessment Team form the front-line of my
Office. Members of the team scrutinise all
in-coming complaints and enquiries. Where
it is evident from the outset that a matter
falls outside my purview (Fig. 2.3), is subject
to restrictions (Fig. 2.4) or is not to be
investigated by discretion exercised by
The Ombudsman (Fig. 2.5), we aim to notify
complainants within 15 working days.
Where possible, we try to help and advise
where and how they may seek assistance
or redress. (See Fig. 5.2 for our performance
pledges.)

4.3  Complaints within my purview are
“screened in” for examination by one of four
investigation teams. Each team is headed
by a Chief Investigation Officer working to
one of two Assistant Ombudsmen.

Preliminary Inquiries

44 To determine whether a full
investigation is necessary, we conduct
preliminary inquiries for facts and
information under section 11A of the
Ordinance. Preliminary inquiries may take
the form of Internal Complaint Handling
Programme (INCH) or Rendering Assistance
/ Clarification (RAC). Often, they result in
the matters under complaint being resolved
or clarified.

1 The conversation is recorded on tape and then written
up for verification with complainant by post.
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Fig. 4.2

Preliminary Inquiries

Type Process

Cases concluded

INCH With the consent of complainants, simple cases are 203
referred to the organisations concerned for investigation
and reply direct to the complainant. The Ombudsman
may request the organisations to provide specific
information in its reply, monitors the process and
scrutinises the reply, intervening when the reply is not

satisfactory. This may lead to RAC or full investigation.

RAC The Office collects the facts relating to the case. 1,631
If the facts fully explain the matter under complaint,
the findings with observations will be presented to the
complainant, with suggestions to the organisations
concerned on remedial action and improvement,
where appropriate. If further action is called for, a full

investigation will be conducted.

4.5 Preliminary inquiries are an important
means for processing complaints of varying
complexity. They generally take less time
for completion. However, as with full
investigations, my Office will follow up
with the organisations concerned their
implementation of our suggestions to
them. As shown in Fig. 4.2, a total of 1,834
complaints were resolved by preliminary
inquiries in 2003/04.

Mediation

4.6  Where a complaint involves only
minor or no maladministration, The
Ombudsman may deal with the complaint
by “alternative dispute resolution”:
namely, mediation. This must have the
consent of both the complainant and the
organisation concerned. It is a voluntary
process provided by section 11B of

the Ordinance. The complainant and
representative of the organisation agree
to meet and explore a mutually acceptable
solution to the subject under complaint.
Investigators of our Office who have been
trained as mediators act as impartial
facilitators of the dialogue.

4.7  If mediation does not resolve matters,
the Office may then initiate preliminary
inquiries where warranted. In that event,
another investigator will be assigned to
handle the case afresh, to ensure impartiality
as well as confidentiality of the information
from the parties provided during mediation.

Full Investigation

4.8 For complex cases involving issues
of principle, serious maladministration, gross
injustice, systemic flaws or significant
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deficiencies, | will direct a full investigation.
The process necessitates extensive
probing for comprehensive evidence
collection. We search original documents
and study subject files. We also seek
statements from persons involved and may
interview them in person where necessary.
At times, we consult members of our Panel
of Professional Advisers. They are experts
of repute with considerable standing in
the legal, medical and engineering fields
(Annex 14) whom | have appointed under
section 6A of the Ordinance to advise and
assist me.

4.9  The organisation under complaint
is given every opportunity to comment
and to make representations on my draft
investigation report. Individuals subject
to our criticism are specifically given the
opportunity to explain and be heard. In
recommending administrative remedies,
we aim to make for more open and client-
oriented, transparent and accountable
public administration.
organisations have a duty to report to me
at regular intervals the progress of their
implementation of my recommendations.

Heads of

Investigation and Internal
Monitoring

410 | am assisted by my Deputy, two
Assistant Ombudsmen and four teams in
investigating complaints and monitoring
our recommendations. | have delegated to
each level specific authority for acting on
my behalf. As a general rule, the work of
investigation officers is carefully vetted
and monitored by team leaders. Reports
and replies are scrutinised by the directorate
and then finalised by me in conclusion.

411 We have a computerised complaint
management system, which readily
provides information on individual cases
and facilitates compilation of statistics.
With its assistance, my directorate and
| can closely monitor the progress of our
investigations .

412 In this context, my investigation
teams work under close scrutiny. My Deputy
and the Assistant Ombudsmen hold
meetings regularly with individual teams,
to keep tabs on cases under processing.
These sessions provide a forum for frank
exchange of views and analysis of facts,
debate on contentious points and directions
for further action. Above all, they ensure
consistency in case work and offer
opportunities for sharing experience.

4.13 To keep myself well posted on our
operations, | attend meetings of each team
at least once a month. In this way, | directly
guide investigations, clear uncertainties and
discuss strategies on complex cases.

414 From time to time, | convene open
forums to update staff on concepts,
principles and philosophy on matters
within my purview. These help to promote
mutual understanding and enhance esprit
de corps. Through these discussions, we
refine operational processes, standardise
practices and generate new ideas.

Outcomes of Investigation

415 On conclusion of each full
investigation, a complaint is classified
by the extent to which maladministration
has been found: “substantiated”, “partially
substantiated” or “not substantiated”.
During the year under report, | found cases
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where although the specific allegations
in the complaint were not substantiated,
other significant acts of maladministration
were identified in the course of our
investigation. | feel duty-bound to expose
those defects. For this, | have introduced
the classification of “substantiated other
than alleged” to highlight the gravity of
the maladministration unearthed. These
classifications are defined in Annex 2.

Code on Access to Information

416 In March 1995, Government
introduced on a pilot basis an administrative
Code on Access to Information for open
and accountable government. The Code
has been extended progressively to all
Government bureaux and departments
since December 1996.

4.17 Where a bureau or department fails
to comply with the Code, an applicant may
lodge a complaint with me to seek a review
of the initial decision by the organisation
in receipt of the request for information. In
the five years since 1999/2000, we have
dealt with 25 such complaints.

Fig. 4.3

Complaints Relating to Code on Access

to Information
handled since 1999/2000

1999/2000 8
2000/01 4
2001/02 1
2002/03 3
2003/04 9

Patterned Issues

418 Whilst we examine each case
independently, sometimes a “pattern” of
similar complaints emerges and calls for
a more global view.

Seepage : Perennial Cause for Complaint

419 Seepage continues to be a common
complaint. Such cases involve three
departments — Food and Environmental
Hygiene, Buildings and Water Supplies —
each having a specific role in law for different
aspects of seepage. Where seepage occurs
in public housing, Housing Authority and
Housing Department are involved. Given its
persistence and prevalence as a major cause
for complaint, my Office considers there may
be scope for a comprehensive study by
direct investigation.

Contracting-out of Services

4.20 Since the 1990s, contracting-out
has become an increasingly popular mode
of service delivery by many Government
departments to achieve value for public
money and the concept of “small
government”. In the face of financial
stringencies, this will continue to be
the trend. While this has reaped positive
financial returns, our Office has seen a
rising number of public complaints about
services provided by contractors and
inadequate supervision over contractors
by Government departments. We have
found unsatisfactory services, due to
contractors’ lack of experience in public
services, absence of proper guidelines
for contractors or patchy performance
in monitoring by departments. “Buck-
passing” between departments and
contractors has also been observed in
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some cases. (See, for example, summary
of case no. OMB 2002/4610 in Annex 12.)

4.21 ltis the view of our Office that, while
departments should maximise the benefits
of contracting-out and not micro-manage
their contractors, prudent contract
management with close monitoring of
contractors’ performance is essential to the
maintenance of public accountability as
well as service standards. This includes :

e stipulating clearly the expertise and
experience required of contractors in
tender specifications;

e ensuring that contracts are unequivocal
on service standards, with safeguards
and quality assurance for service
recipients, say, by complaint mechanism;

e providing contractors with clear policy
guidelines and operation manuals
(drawn up in collaboration with the
contractors where appropriate);

e briefing contractors’ staff on
departmental expectations; and

e monitoring diligently contractors’
performance by regular surprise checks
and evaluation system with awards
and penalties.

4.22 In the final analysis, accountability
remains with Government. It constitutes
maladministration on the part of Government
departments if their contractors are not
prevented or stopped from providing sub-
standard service to the public.

Inter-departmental Co-ordination

4.23 In my last Annual Report, | mentioned
the problem of “buck-passing” among
departments where inter-departmental

co-ordination is called for. Such cases
continued to surface this year. In a typical
case, the complainant enquired about a
ferry operator’s application for development
of passenger facilities on a public pier.
Lands and Transport Departments kept
telling the complainant to approach the
other department as the responsible
department, instead of conferring between
themselves to arrive at a common stance
on the matter. This left the complainant with
nowhere to turn to. (See summary of case
no. OMB 2003/2039 & 2040 in Annex 12.)

4.24 Another aspect of inter-departmental
co-ordination is insufficient appreciation
of the combined effect of different
departmental policies on individual citizens.
In a typical case, the Buildings Department
(BD) issued an order for demolition of an
illegal structure on a target building but,
in accordance with established policy, not
another at the same unit. Shortly after the
owner of the unit had complied with the
order and removed the first illegal structure,
he received a cautionary advice from the
Environmental Protection Department (EPD)
for removing the second illegal structure,
which contained asbestos. The complainant
was confused and frustrated by BD’s
order and EPD’s advice. The departments
could have synchronised their action better.
(See summary of case no. OMB 2003/2024
& 2025 in Annex 12.)

Reluctance in Enforcement

425 A number of departments
demonstrated reluctance to take
enforcement action after their repeated
notices and even warnings had been
ignored. In some cases, officers of the
Food and Environmental Hygiene
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Department (FEHD) were unable to gain
entry on premises to investigate complaints
of seepage because the owner or occupier
of the premises either refused or ignored
notices requesting entry. In law, FEHD
officers could apply for warrants for entry.
However, they were reluctant to take such
enforcement action and instead, merely
made repeated persuasive attempts.
As a result, the complainant had to suffer
for months without any answer regarding
even the source of seepage.

4.26 In another, even more blatant case,
a public housing tenant had for years been
complaining to the Housing Department
(HD) about seepage from the floor
above. However, the tenant above was
uncooperative and refused entry by HD
officers for inspection. Over four years,
HD issued 61 letters (including eight
warnings) but still could not enter the floor
above. Even so, HD did not exercise its
authority under the tenancy agreement to
issue a Notice to Quit to the uncooperative
tenant to enforce its power of entry.
Consequently, the complainant had
to suffer the nuisance from seepage
indefinitely. (See summary of case no. OMB
2003/1989 & 3238 in Annex 12.)

Hiding behind Prioritisation

427 We realise that in the face of
manpower and resource constraints,
Government departments need to
prioritise their services. However, this
is not licence to do nothing. We have
repeatedly come across offices and
officers with such attitude, notably in
land administration, where “low priority”
is tantamount to “no priority”.

4.28 In atypical case, a person applied in
late 1999 for use of a piece of land in the
New Territories as storage shed. Normal
processing time by the Lands Department
for such applications is three months.
However, as such applications are
accorded low priority by the Department,
that application was not processed until
early April 2003 well over 40 months
later, when the Department conducted an
overall review and decided to process
them according to the dates of application.
Eventually, processing of the application
in question was completed in June 2003.

4.29 We cannot accept inaction on the
excuse of “low priority”. First, members
of the public are entitled to know the
timeframe within which their applications
will be processed. Second, when land
applications are not processed for an
inordinately long time, it is likely to
encourage unlawful use of land.

Reports to the Chief Executive

4.30 In my last Annual Report, | reported
that Housing, Planning and Lands
Bureau (HPLB), BD and Lands Department
had not adequately implemented our
recommendations made in a 1996 direct
investigation on the subject of unauthorised
building works (UBW) in the New Territories.
For this reason, | had invoked section 16(3)
of The Ombudsman Ordinance and reported
the matter to the Chief Executive, who
directed HPLB to follow up. While HPLB
reported the action that Government had
taken, it did not appear to be adequate. To
ascertain the actual situation, | declared a
direct investigation again on the subject
on 14 November 2003 (see Fig. 3.2).
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Fig. 4.4

Section 16(3) of
The Ombudsman Ordinance

Where a report under subsection (1) to
a head of the organisation is not, in the
opinion of The Ombudsman, adequately
acted upon —

(@) within the time specified in the
report; or

(b) if no time is specified in the report,
within such time as The Ombudsman
is of the opinion is reasonable in all
the circumstances,

The Ombudsman may submit the report
and recommendations, together with
such further observations as he thinks
fit to make, to the Chief Executive.

4.31 Reporting to the Chief Executive is
a step | do not take lightly. | much prefer
seeing organisations concerned taking the
initiative themselves to redress and improve
matters.

.o..@
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Caseload Fig. 5.1

5.1 Caseload for the year was as follows :

Enquiries and Complaints since
1999/2000

— 12,552 enquiries received;

Year Enquiries Complaints

— 4,661 complaints received; and
Received Concluded

— 4,345 complaints concluded.

The community’s pre-occupation with
SARS in 2003 did not stem the flow of
in-coming complaints in the year. However,
SARS did cause a number of Government
departments and organisations, notably
the Hospital Authority, delay in responding

to our investigations.

Performance Pledges

1999/2000 9,323 3,101 3,411

2000/01 11,821 3,709 3,476

2001/02
(10 1/2 months*)

12,900 3,736 3,790

2002/03 14,298 4,382 4,370

2003/04 12,552 4,661 4,345

* From 2001/02, the reporting year ends on
31 March to coincide with the end of financial year.

5.2  Our performance pledges are set out below :

Performance Pledges

Enquiries

Range in Response Time (depending on complexity)

By telephone or in person

Immediate - 30 minutes

In writing

5 - 10 working days

Complaints

Range in Response Time (depending on complexity)

Initial assessment and
acknowledgement

All complaints will be initially screened and
acknowledged -
5 - 10 working days

Cases concluded

— Cases outside jurisdiction or
under restriction

— Other cases

Acknowledgment with a full reply declining
investigation will be sent —

10 - 15 working days

3 - 6 months

Group Visits and Talks

Response Time

Requests for guided group visits

Within 5 working days

Requests for outreach talks

Within 10 working days
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The volume of complaints received has kept (b)
the pressure on our investigation teams.

However, we have endeavoured to complete (c)
cases within the pledges. The number of
cases not meeting the performance pledges (d)

during the reporting period was 78 (or

3.18%), compared to 75 (or 2.84%) for the

previous reporting year. Factors contributing (e)

to longer processing time included :

(@ highly complex cases necessitating ()
more extensive search and elaborate
investigation process;

Fig. 5.3

voluminous documents requiring extra
time to distill relevant information;
emergence of new developments
mid-stream;

suspension of investigation as the
cases become subject to court or law
enforcement action;

argument and challenges, as described
in the following paragraphs; and
SARS caused some organisations
to delay response to our inquiries (see
para5.1.)

Response Time

Initial Assessment and Within Within More than
Acknowledgement 5 working days 6-10 working days 10 working days
1999/2000 99.86% 0.14% 0
(16.5.1999 - 15.5.2000)

2000/01 100.00% 0 0
(16.5.2000 — 15.5.2001)

2001/02 92.65% 5.85% 1.50%
2002/03 77.58% 11.84% 10.58%
2003/04 66.20% 30.74% 3.06%

Cases Outside Jurisdiction or
Under Restriction

Cases for Investigation

Processing  Within 10 Within More than 15  Less than Within More than
of working days 11-15 working days 3 months  3-6 months 6 months
Complaint working days
1999/2000 93.14% 4.54% 2.32% 45.00% 45.40% 9.60%
(16.5.1999-
15.5.2000)
2000/01 80.80% 18.60% 0.60% 50.60% 44.00% 5.40%
(16.5.2000-
15.5.2001)
2001/02 58.90% 37.60% 3.50% 52.20% 38.50% 9.30%
2002/03 60.65% 37.11% 2.24% 57.52% 39.64% 2.84%
2003/04 71.51% 22.10% 6.39% 51.08% 45.74% 3.18%
_
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Argument and Challenges

5.3 Occasionally, organisations and
complainants challenge our decisions or
actions. Such argument and exchange
inevitably result in longer time in processing
cases.

Jurisdiction

5.4  Organisations at times challenge the
propriety of our inquiries, particularly where
the issues seem to impact on restrictions in
Schedule 2 to The Ombudsman Ordinance,
e.g. personnel or contractual matters. We
are ever mindful to stay within our purview
and would examine only such administrative
aspects as delays and inefficiencies in
such borderline cases. By this prudent
but liberal approach, | hope to maximise
our contribution to open government and
client-oriented services.

5.5 In a case alleging delay by the Civil
Service Bureau in a discipline matter, |
was aware of the restriction upon me not to
investigate personnel matters. However, in
the face of the allegation of inordinate delay
over years, | regarded that as possibly a
matter of procedural inefficiency and lack
of consideration for the complainants : in
short, matters within my jurisdiction. Legal
advice then confirmed that the present
provision of the Ordinance precludes my
acting at all, even on delay in personnel
matters. | will, of course, abide by the law
but keep an open mind as to whether
such provision is unnecessarily restrictive,
and may be contrary to the spirit of natural
justice.

5.6  On the other hand, complainants
sometimes question my decision to screen
out their cases as falling outside our

jurisdiction. They feel aggrieved by
“self-evident” injustice to them, prolonged
delay in redress of their concern. They
could not accept, or understand, why The
Ombudsman cannot even examine their
case. To ease matters somewhat, where
practicable, we redirect them to the
appropriate authorities or avenues for
advice, assistance or redress.

Secrecy vs Data Privacy in Evidence

Collection

5.7 In the course of our inquiries, a few
organisations were reluctant and dilatory
in providing material for our scrutiny,
on grounds of secrecy or data privacy,
despite our statutory power to access any
information relevant to a case. However, |
am grateful that the organisations generally
cooperate with my Office, although
occasionally with some persuasion. | have
also not had to summon unwilling witnesses
during the reporting period but in one or
two cases, we had to explain my powers
to the individuals concerned before they
would cooperate.

5.8 As explained in Chapter 2, the
secrecy code in the Ordinance is the
cornerstone of the ombudsman system and
it enables us to obtain crucial information
for effective investigation into allegations of
maladministration. In the year under report,
a complainant filed a request for access to
copies of personal data documents we had
collected from a Government department
during our investigation of his complaint.
| declined the request on the basis that
| had already disclosed all information |
deemed necessary and the rest was subject
to the secrecy code under section 15 of
The Ombudsman Ordinance. The Privacy
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Commissioner for Personal Data, however,
took the view that, because our secrecy
code is not specifically referred to in the
Personal Data (Privacy) Ordinance (PDPO),
it is insufficient by itself as a ground
for refusing such a request. However, the
Privacy Commissioner accepts that
documents covered by our secrecy code
may be personal data exempted under
section 58(1)(d) of the PDPO and hence
that their access may be refused.

5.9  While the specific issue was resolved,
| consider that the underlying conflict
between PDPO and The Ombudsman
Ordinance needs further examination.

Decisions

5.10 For full investigations, | inform the
organisations concerned, normally in
the form of draft reports, of any criticism
or adverse comments against them or
their staff. Now and then, organisations
raise reservations or even objections to
our observations, especially when the
complaints are substantiated. Page after
page of contentions and counter-points,
followed by lengthy hearings, are common
fare for my investigation officers. We
endeavour to provide ample opportunities
for organisations and their officers to make
representations, which we carefully examine
before finalising our conclusions. Where
their representations are reasonable, we
incorporate into the final report. Where
they cannot be accepted, we still record
their comments with our reasons for non-
acceptance.

Lack of Response

5.11 Virtually all organisations invariably
take our investigation reports seriously
and, as noted above, provide substantial
comments on our draft investigation reports
when they do not agree with our findings
or recommendations. Regrettably, this
reporting year saw the first ever case in our
history where we had to issue our final
investigation report with no comment
from the department concerned. This was
the Lands Department (Lands D), which
just failed to comment despite repeated
reminders and a generous extended
response period of almost three months.
In the event, | decided to issue the final
report lest it would be grossly unfair to
the complainant. Such blatant lack of
cooperation from a Government department
suggests to us some deeper problem with
its organisational culture. In this connection,
| have addressed the Director of Lands.

Revived Cases

5.12 From time to time, complainants
are dissatisfied with our investigation
results, particularly if their complaints are
found to be unsubstantiated. In their
disappointment, some request for review of
their cases. A few have raised allegations
against individual investigation officer for
being biased, incomplete or incompetent.
As all investigation reports are subject to
my personal scrutiny and approval, such
allegations can be seen as complaints
against my decisions, not my officers.
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5.13 Factors prompting complainants
to seek review may be summarised as
follows :

(@) rising expectations of our community
for service;

(b) intuitive conviction over their own view
of matters;

(c) expectation of The Ombudsman being
advocate for complainants only; and

(d) desire for putting pressure on the
organisations concerned.

5.14 We treat each and every objection as
an appeal. We review the case for any
fresh evidence or new angle. We endeavour
to address all specific points in our response.
Where new information comes to light, we
re-open investigation. Special procedures
apply in the handling of revived cases.
Whilst the original investigation officer
will be required to comment on the

Fig. 5.4

Revived Cases

Reason New

New

complainant’s grounds for review, the
actual review will be carried out by another
investigation officer or by the Chief
Investigation Officer. As a rule, draft replies
to requests for review must be vetted by
my Deputy before coming to me for final
scrutiny and decision.

5.15 In the reporting period, we received
359 requests for review, compared to 280
in the last reporting period. The increase
of 28.2% might reflect our complainants
being more aware of the option to seek
review of their cases. Most complainants
simply reiterated their arguments and
expressed dissatisfaction with our
conclusions. However, where they
produced new materials or perspectives,
we studied afresh and were ready to revise
our original decision. In the report period,
14 (or 3.9%) out of 359 cases reviewed
resulted in revision of the decision.

Outside

Evidence Perspective Jurisdiction
Result Yes No Yes No
Decision varied 2 = 12 = - 14
Decision upheld - 306 - - 39 345
359

5.16 A number of persistent complainants
have chosen to vent their discontent
through a continuous stream of letters or
by numerous daily telephone calls to my
staff at different ranks. We understand,
and we can sympathise, with their

sentiments. However, our primary duty is
to ensure fairness to both the complainants
and the organisations concerned. This is
the spirit of the Ordinance and the intent
of our institution. It does not accord with
justice or use public resources properly
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to engage in endless debate over the
same points day after day. We will review
only on the basis of new evidence or fresh
arguments. We cannot respond indefinitely
to repeated requests for review.

Overview

5.17 In general, we regard challenge of our
views or conclusions as a healthy reminder
to sharpen our vigilance and to enhance our
professionalism. We endeavour to ensure
that our investigations are thorough and
impartial. We are ready to take a further look
at objective facts from different angles.
However, we do not bow to pressure, submit
to irrationality or aid and abet in personal
vendetta.

ce00f®
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Major Forms of Maladministration

6.1 Most complaints concluded in
the reporting period were against the
organisations for “error, wrong decision
or advice” (31.2%), followed by “failure
to follow procedures or delay” (10.2%). In
other words, public perception sees
these as the topmost common forms of
maladministration. However, complaints
found to be substantiated or partially
substantiated after full investigation’
were “failure to follow procedures or delay”
and “negligence, omission”. Details are
tabulated below :

Fig. 6.1

Nature of % Among % Among
Allegation / All All Acts of
Maladministration Concluded Maladministration
Identified Cases® Substantiated”
Error, wrong 31.20% 14.90%
decision or advice

Failure to follow 10.20% 21.30%
procedures, delay

Lack of response 6.90% 2.10%

to complaint

Staff attitude 6.40% 6.40%
Negligence, 6.00% 21.30%
omissions

Disparity in 5.70% 8.51%
treatment,

unfairness

@ There were a total of 4,661 concluded case in
2003/04, including cases outside jurisdiction,
restricted or concluded after preliminary inquiry,
mediation or full investigation (see Table 1).

# There were 47 allegations substantiated after full
investigation in 2003/04.

The Ombudsman’s
Recommendations

6.2  The Ombudsman Ordinance requires
The Ombudsman after a full investigation
to report findings, to give opinions with
reasons and to make recommendations.
My recommendations fall broadly into two
categories, namely :

(@) Redress of grievances -
to right specific wrongs, including
remedial measures, immediate and
longer-term;

(b) Administrative improvement —
to improve the administration of an
organisation in general or in specific
areas such as changes to systems,
procedures and practices for removing
administrative errors, loopholes or
deficiencies.

| respect the relevant authorities for
formulation of policies but | do from time
to time comment on policies: to focus on
outdated aspects or to generate public
debate.

6.3 A substantial number of complaints
are directed against the actions or attitude
of individual officers. To enhance the quality
of public administration, recommendations
from our investigations are generally
preventive rather than punitive in nature.
Accordingly, we rarely propose disciplinary
action against individual officers as we
believe this is a matter for the heads of the
organisations. In short, we seek to improve
rather than to disapprove, to comment
constructively and not to carp critically.

1 As opposed to preliminary inquiries, which include INCH
and RAC, and mediation.
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6.4 If an investigation report is, in my
opinion, not adequately acted upon by the
head of the organisation concerned, The
Ombudsman Ordinance provides that | may
submit my report and recommendations
together with any further observations to the
Chief Executive. | may also make a further
report to the Chief Executive if | consider
a serious irregularity or injustice to have
taken place and, within one month or such
longer period as the Chief Executive may
determine, a copy of such further report shall
be laid before the Legislative Council.

Government Minute on
Implementation

6.5  Since 1995, the Administration has
been submitting a Government Minute to the
Legislative Council within three months after
the tabling of The Ombudsman’s Annual
Report. This summarises the follow-up
actions taken by Government departments
and statutory organisations to implement
The Ombudsman’s recommendations. It is
a measure of the seriousness with which
the Administration views the role of The
Ombudsman in promoting open and fair,
responsive and responsible government.

Implementation of
Recommendations

6.6  Properly conducted investigations
and carefully considered recommendations
are key to our work processes. An indicator
of our achievement is the number of
recommendations for improvement made
by me and accepted for implementation
by the organisations. In the 2003/04
reporting year, my Office completed 284 full
investigations and five direct investigations,

with 121 and 88 recommendations
respectively or a total of 209 together. 197
(or 94.3%) of them have been accepted
by the organisations concerned with 9
(or 4.3%) were still under consideration
by them. Each recommendation, when
implemented, results in improvement to
public administration and better services
to the community.

Number of Recommendations

Year From From Total
Complaint Direct
Investigation Investigation

1999/2000 108 30 138
2000/01 131 59 190
2001/02 166 70 236

(101/2 months)

2002/03 173 72 245

2003/04 121 88 209

6.7  Inthereporting period, we concluded
1,834 cases after preliminary inquiries,
including 203 cases by INCH and 1,631 by
RAC, with a total of 223 suggestions to
the organisations concerned for remedial
actions or administrative improvement. It is
noteworthy that oftentimes, organisations
would conduct their own internal audit and
even introduce improvement measures in
the course of our investigation. We welcome
and appreciate such “headstart” by the
organisations and see ourselves as carrying
catalytic influence. In this light, we pay
tribute to complainants for raising their
cases and thus contributing to better quality
services.
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Enhancement of Quality Administration

6.8 Implementation of our recommendations and suggestions for administrative
improvement has helped to enhance public administration in a number of areas, as shown in
Fig. 6.3 below:

Examples of Improved Public Administration

Area of Improvement Example

(1) Clear guidelines for clarity, Housing Department (HD) investigated a case of
consistency and efficiency forged document to apply for rental housing. Among
in operation other things, the subject officer made a wrong

determination of the date of discovery of the offence.
As a result, prosecution action turned out to be time-
barred. HD had arrangements for supervisors to
confirm Statutory Time Barred Dates. This counter-
check did not function because the subject officer
was doubling up his supervisor’s post when handling
the case.

Following our recommendation HD issued clear
guidelines to ensure similar mistakes would not

recur.

(2) Better arrangement for A flat owner received from Buildings Department
inter-organisational (BD), separately over nine months, demotion orders
coordination and advisory letters in respect of three illegal

structures. He felt aggrieved by the time difference
of such orders and letters, which caused him extra
time and costs in compliance. Our investigation
found that the orders and letters were issued on
different types of illegal structures by three different
sections within BD. While two units coordinated
prior to action, inadequate coordination was
observed in respect of the third unit.

On our recommendation, BD issued clear internal
guidelines to ensure better synchronization in
issuing orders and advisory letters to the same
owner.
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Example

(3) Measures adopted for
better public enquiry /
complaint handling

Complainant was dissatisfied with the service of an
Internet Service Provider (ISP) and complained to the
Office of Telecommunication Authority (OFTA). OFTA
inquired into the complaint but expressed that it
would only investigate cases of non-compliance with
the Telecommunication Ordinance. Complainant
considered OFTA not having properly taken up its
regulatory duties. We found OFTA to have properly
followed up the complaint but had not given clear
guidelines that it would not take up complaints that
concern only contracts between ISPs and their
customers.

Following our recommendation, OFTA issued clear
guidelines both for internal use and public reference.

(4) Training and guidelines
for staff

On HD advice, owners of a Home Ownership Scheme
Scheme decided to form themselves into owners’
corporation (OC). The development’s different blocks
had been constructed at different times and so had
different deeds of mutual covenant. Consequently,
the owners had to form two owners’corporations. For
this, the original estate management fund had to be
split. HD advised that this could be done within three
months after the formation of the two OCs. However,
this could not be realized because HD staff had under-
estimated the complexity of splitting the accounts.

For future improvement, on our recommendation,
HD provided clear guidelines and training for staff.

(5) Measures for better
services

‘Siy
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A couple wanted to report suspected abuse of
Comprehensive Social Security Assistance (CSSA)
to a Field Unit (FU) of Social Welfare Department
(SWD), but were advised to report the case to
SWD'’s Fraud Investigation Team (FIT). Although our
investigation found their allegation that the FU was
unwilling to receive their report unsubstantiated,
we did find a lack of communication between FU
and FIT. There was also no clear advice to the public
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Findings and Fruits of Investigation

Area of Improvement Example

that after they had reported to FU, they need not
report again to FIT, or vice versa.

On our recommendation, SWD introduced a one-
stop service for receiving CSSA abuse reports and
provided information to the public about this.

(6) More and clearer On a Tuesday when the Executive Council (ExCo)
information to the public was in session, the complainant went to the Central
Government Offices (CGO) to petition but was
stopped by the staff there on the ground of no prior
application. She felt aggrieved, as petitions by
individuals did not need prior application. We found
that Government'’s published Guidance Notes on the
subject mentioned only the existence of special
arrangements for petitions on ExCo meeting days but
gave no details. Also, it was unclear whether the
arrangements were applicable also to individuals.

On our suggestion, the Chief Secretary for
Administration’s Office revised the Guidance Notes
to include details of such special arrangements
and make it clear that they apply to both groups
and individuals.

Acknowledgement of Our

Services Extracts from Letters of Appreciation

6.9  From time to time, we receive letters TH
of appreciation from complainants and
organisations, e.g. on the thoroughness and
impartiality of our investigation. We value
such acknowledgement as encouragement
for our further improvement. We also
welcome any constructive comment on our
services.
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Findings and Fruits of Investigation

Positive Complaint Culture

6.10 Unquestionably, complaints originate
from grievance or dissatisfaction but this
does not render complaints necessarily a
negative product. A complaint made in good
faith is due exercise of a citizen’s rights.
A valid complaint is a useful reminder to
Government to re-visit policies, procedures
and practices with The Ombudsman as
referee. Complaints are opportunities to
review and revamp, redress and reform.
Public administration could and should
evolve, develop and improve.

6.11 Over the years, we have been
promoting a positive complaint culture with
both the public and the organisations in
Schedule 1 to the Ordinance. Our activities
for public awareness and education are
described in Chapter 7.

.o..@
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Table 10B

Processing Time for Complaints Concluded by
Full Investigation and Other Modes

YEAR 1999-2000 2000-01 | 2001-02 | 2002-03
TIME (101/2 months)
Concluded by full investigation
Less than 3 months 5.2% 6.8% 0.3% 0.8%
3 — 6 months 55.0% 49.7% 50.8% | 56.5%
6 — 9 months 25.3% 26.1% 13.6% 14.5%
9 - 12 months 8.8% 13.7% 8.4% 9.7%

More than 12 months

Concluded by other modes

(i.e. Item E in Table 1 excludes complaints concluded by full investigation)

Less than 1 month 47.3% 59.3% 58.8% 60.9%
1 -3 months 24.3% 21.2% 20.0% | 15.5%
3 — 6 months 24.8% 19.0% 19.9% | 23.1%
6 — 9 months 3.1% 0.5% 1.0% 0.4%
9 - 12 months 0.5% 0.0% 0.2% 0.1%

More than 12 months

0.0%

0.0%

0.1%

0.0%

16th Annual Report



Table 10A

Processing Time of Complaints Concluded

YEAR 1999-2000 2000-01 | 2001-02 | 2002-03
TIME (101/2 months)
Less than 1 month 44.7% 56.5% 53.7% 59.2%
1 -3 months 23.2% 20.5% 18.3% 15.1%
3 - 6 months 26.6% 20.5% | 22.6% 24.0%
6 - 9 months 4.3% 1.7% 21% 0.9%
9 - 12 months 0.9% 0.6% 0.9% 0.3%
More than 12 months 0.3% 0.2% 2.4% 0.5%
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Public Education and External Relations

7.1 In pursuance of our statutory
functions, we develop community
programmes for promoting public
awareness and understanding of the
work of our Office. More specifically,
our efforts in public information and
education aim to achieve the purposes
below:

e to publicise our functions and services;

e to foster a positive culture of proactive
service among public officers; and

e to promote a positive complaint culture
in the public sector and in our community.

The outbreak of the Severe Acute
Respiratory Syndrome (SARS) in the first
half of 2003 affected our scheduling
of programmes. For health precautions,
we revised the level and timing of group
activities such as workshops, outreach
talks and visits.

Public Information

7.2 We launched publicity from
November 2003 to January 2004 through
TV and radio broadcasts, messages on
public buses and trains to remind the
public what, where and how to complain
to The Ombudsman. To achieve greater
exposure, we placed more spots this year.
To reinforce our public education efforts,
we mounted roving exhibitions in nine
public areas with high pedestrian traffic
such as Mass Transit Railway (MTR)
stations, shopping malls and public
housing estates.

Resource Centre

7.3  Our Resource Centre houses our
publications and a rich collection of

Ombudsman-related literature. Over 200
new publications were added to our stock
this year.

7.4  We welcome individuals and groups
to the Centre. A group visit normally
comprises a tour of the Centre, followed by
a briefing and exchange of views with

representatives of this Office. A total of
2,033 persons from 42 groups visited the
Centre in the year, compared to 2,167 and
39 respectively in the previous year.

GROUPS

VISITORS

Elderly . Children & Youth
Centres Centres

. Schools

Information Materials

7.5  Our stock of materials go back some
years and so from time to time we update
our booklets, leaflets and CD-roms with
interactive quiz games. Our publications
on direct investigation and performance
pledges have been reprinted with updated
information. Others, on mediation service
and “Tips for making a proper complaint”,
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are under review. Meanwhile, we are
producing a new information video on our
purview, functions and powers, to be ready
by mid-2004. It will be shown to visitors at
our Resource Centre and as an introduction
for outreach talks.

7.6 Members of the public may visit our
website www.ombudsman.gov.hk for
information on this Office. There, they can
browse through our publications, such as
our Annual Reports, Ombuds News and
details of our latest activities as well as The
Ombudsman Ordinance. They can also test
their understanding of this Office through
the interactive computer game launched in
May 2003. We update the website regularly
so that our community can be kept abreast
with our work and development.

Media Relations

7.7  After investigating a case, The
Ombudsman may, in the public interest,
publish a report on the investigation. In
this connection, we anonymise selected
cases for announcement and also publish
our direct investigations to encourage
good administration and promote quality
service in the public sector. Summaries of
our findings are carried in our periodical
newsletter, “Ombuds News”, for distribution
to the media at The Ombudsman’s press
conferences about once every six to eight
weeks.

7.8  This year, we announced the results
of five direct investigations and six cases
of complaints investigated.

The Ombudsman at a press conference

Fig. 7.3

Press Conferences

22 May 2003

e Announcement of findings of direct
investigation into enforcement of the
Education Ordinance on universal
basic education

e Declaration of direct investigation
into prevention of abuse of the
Comprehensive Social Security
Assistance Scheme

2 July 2003
¢ Publication of 15th Annual Report

¢ Announcement of findings of direct
investigation into operations of the
Integrated Call Centre

¢ Declaration of direct investigation
into assistance provided by Home
Affairs Department to owners and
owners’ corporations in managing
and maintaining their buildings
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21 August 2003

e Announcement of two anonymised
complaints:

— against Housing Department for
ineffective supervision of property
service company, resulting in
prolonged occupation of venues in
a public housing estate

— against Home Affairs Department
for maladministration in assisting
an owner to obtain the ownership
records of an estate free of charge

e Announcement of an anonymised
complaint

— against Food and Environmental
Hygiene Department for
impropriety in handling the
withdrawal of an application for
transfer of food business license

e Declaration of direct investigation
into enforcement of the Building
Management Ordinance

14 November 2003

e Announcement of findings of direct
investigation into assistance provided
by Home Affairs Department to
owners and owners’ corporations in
managing and maintaining their
buildings

e Declaration of three direct
investigations into:

— Education and Manpower Bureau’s
arrangements for surplus teachers
in aided primary schools for
2003/04

— handling of examination scripts
under marking

— enforcement action on
unauthorized building works in
New Territories exempted houses

14 January 2004

¢ Announcement of two anonymised
complaints:

— against Housing Department for
delay in processing a report on
using a forged document to apply
for public housing

— against Buildings Department for
impropriety in carrying out
emergency works

18 December 2003

¢ Announcement of findings of direct
investigation into prevention of abuse
of the Comprehensive Social Security
Assistance Scheme

4 March 2004

e Announcement of two anonymised
complaints against Housing
Department:

— for delay in resolving seepage on
the ceiling; and

— for unfair treatment to the tenant
alleged to cause the seepage

e Announcement of findings of direct
investigation into handling of
examination scripts under marking
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From time to time, The Ombudsman accepts
invitations for interview by members of
the media, print and electronic. They are
important commentators on our work and
provide important channels for public
information and community feedback for
our Office.

Meeting with Legislative
Councillors

7.9 We maintain close contact with
community leaders and organisations to
enlist their support for our work. The
Ombudsman attended meetings with
Members of the Legislative Council in
December 2003 and February 2004 to
update them on developments and
initiatives of the Office.

Meeting with Chairmen of District
Councils

7.10 District Councils are a good avenue
for The Ombudsman to take the pulse
of the community. As before, with the
assistance of the Permanent Secretary
for Home Affairs, The Ombudsman met
with the Chairmen and Vice-Chairmen of
District Councils in March 2004. Exchange
with these representatives from different
districts offers a good opportunity to explain
our functions and to obtain feedback on
issues of community concern.

Assistance from Justices of
the Peace

7.11 359 Justices of the Peace (JPs) have
enrolled in our JP Assistance Scheme,
launched in 1996 to enlist their support in
promoting the ombudsman system by
referring complaints and drawing attention
to areas of concern or deficiencies in public

administration. They take part in our
functions and are thus kept abreast with our
work and developments. During the year,
we arranged two orientation visits for the
JPs — the Hong Kong Central Library and
the Hong Kong Observatory. Participants
find such visits useful for insight into different
facets of Government administration.
We rely on them for warm support and for
suggestions to improve our services and
public administration in general.

JPs visiting the Hong Kong Central Library

The Ombudsman Awards

7.12 The Awards seek to recognise
professionalism in complaint handling
and to foster a positive culture in the public
sector. First introduced in 1997, they have
been presented to public organisations
displaying a positive and responsive
stance to the investigations conducted
by The Ombudsman. Since 1999, the
Scheme has been extended to mark the
efforts of individual public officers for
their display of fairness, impartiality and
efficiency in service and since 2000, also to
public officers who contribute significantly
towards improvement to public service
through the handling of complaints over
a sustained period of time.
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7.13 All nominations are considered by
a selection panel, chaired by the Deputy
Ombudsman and comprising the two
Assistant Ombudsmen and heads of
the investigation teams and the external
relations unit. Public organisations are
assessed on the basis of their handling
of complaints referred by this Office, their
cooperation in responding to our requests
for information and their commitment
to improving the quality of their
services, including implementation of
The Ombudsman’s recommendations.
Public officers are nominated by their
organisations as exemplary in achieving
a good standard of customer service or
in making significant improvement to
the quality of complaints handling over
a sustained period of time.

7.14 We hosted our annual Ombudsman
Awards presentation ceremony in
September 2003. A total of 21 public
officers from 11 organisations were
honoured on that occasion.

Fig. 7.5

EERFIACEAREARFE AR

PRESENTATION CEREMONY FOR THE DMEUMSHAR s AL
DFFIGE OF THE CMBADSEMAN HOHG RD8G

Winners of The Ombudsman Awards for public
organisation with The Ombudsman

Winning Organisations for 2003

Transport Department (Grand Award)

Food and Environmental Hygiene
Department

Post Office

Individual Awards for 2003

Organisations Awards

Customs & Excise Department 2

Electrical and Mechanical 1
Services Department

Food and Environmental 1
Hygiene Department

Government Flying Service 1

Hospital Authority 2

Housing Department 3

Immigration Department 2

Inland Revenue Department 3

Mandatory Provident Fund 2
Schemes Authority

Social Welfare Department 1

Water Supplies Department 3

Nominations for the awards in 2004 will
shortly be invited.

Complaint Management
Workshop

7.15  Our annual Complaint Management
Workshop, originally scheduled for April
2003, was postponed to December due
to SARS. The event aims at improving
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professionalism in handling complaints,
promoting a constructive view of complaints
and cultivating a positive complaint
management culture among public officers.
We see complaints as opportunities for
review and revision of procedures and
practices, at times even revamp of policies.

7.16 Experts invited to share their
experience this year spoke on the theme
“Cooperation or Confrontation?”. There
were also interactive workshops for
exchange of views on special topics,
including feedback from participants on
our work processes and practices. About
300 public officers attended the workshop
although initial applications exceeded
capacity considerably.

e

COMPLAINT MANAGEM
FFICE Q€ THE OMBUDSY

TR

Mr. Roger Luk, JP, Managing Director and
Deputy Chief Executive of Hang Seng Bank
Limited (right) speaking at the Complaint
Management Workshop

|-:|

Outreach Talks and In-service
Training

7.17 Complaint handling is an integral
part of public services. Most public officers,
particularly those in the frontline, have to
deal with complaints in the course of their
career and are often subjects of complaint

themselves. To meet their operational
needs, we conduct talks and training for
Government departments and universities.
During the year, we gave seven talks
including one on mediation. Senior officers
from this Office introduced the work of
this Office and answered questions on our
jurisdiction and operations.

Institutional Liaison

7.18 Maintaining liaison with overseas
ombudsman offices and international
ombudsman organisations is important
for the professional development of
any effective ombudsman system.
Regular exchange of ideas, methodologies
and experience helps to enhance
professionalism, cultivate relationship
and open new perspectives for future
planning. The Hong Kong Ombudsman is
a member of the International Ombudsman
Institute (I0l) and a founding member of
the Asian Ombudsman Association (AOA).
The Ombudsman participates actively in
their activities.

7.19 The Ombudsman has been a Director
of the 10l - representing the Australasian
and Pacific Region - since 1996 (except
1999), and the Secretary to the 10l since
October 2002. In September 2003, The
Ombudsman attended the 10l Board of
Directors’ Meeting in Quebec, Canada and
the 21st Australasian and Pacific
Ombudsman Conference (APOR) of the
Institute in Madang, Papua, New Guinea.

7.20 As Secretary to the AOA, The
Ombudsman attended the Board of
Directors’ Meeting in Macau in October
2003 and the Sub-Committee meeting in
Islamabad, Pakistan in February 2004.
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Exchanges with the Mainland

7.21  We maintain regular exchange with
the China Supervision Institute. Members
of the Institute visited Hong Kong in
December 2002 and The Ombudsman led
a delegation to the Mainland in November
2003 for a week. We shared knowledge
and experience about our respective
systems and practices in monitoring public
administration with our counterparts in
Beijing, Guilin and Chengdu.

The Ombudsman meeting Mr. Huang Shuxian,
Vice-Minister of Supervision, Ministry of
Supervision

7.22 From time to time, groups of
Mainland officials and academics attend
training courses in Hong Kong, which
invariably include a half-day visit to this
Office. We are also pleased to receive
groups from local government departments
and public organisations. Our directorate
officers give talks to these visiting groups.
During the reporting period, we received
and delivered talks to 21 groups comprising
378 members.

7.23  In January 2004, The Ombudsman
was invited in the capacity as an
Ombudsman in Asia-Pacific Region to

speak in an international conference
organised by Swedish International
Development Cooperation Agency
(Sida) in Ulaanbaatar, Mongolia on
“Good Governance”. The Ombudsman
shared knowledge with, and offered
professional advice on establishing
ombudsman system to, the legislative and
administrative bodies of the country.

7.24 Lists of visits to the Office and
overseas conferences are at Annex 15 & 16
respectively.

Thematic Household Survey

7.25 From time to time, our Office samples
community feedback on our services
through the Thematic Household Surveys
organised by the Census and Statistics
Department. The surveys serve to collect
data on public awareness and perception
of the work of the Office. The findings also
enable us to gauge public expectations and
to meet their aspirations for quality public
administration. The reports also guide us
in our public information and education
strategies.

7.26 The latest survey was carried out
during March to May 2003, three years after
the previous completed in early 2000. Some
8,000 households were interviewed. About
72% of the respondents indicated that
they were aware of the work of this Office,
representing a 7% increase compared to
the result of the previous survey. This survey
also indicated that this Office was one of
the main complaint channels of the public.
The results of the survey were encouraging
as they endorsed our public information
and community relations strategies over
the years.
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7.27 They have also highlighted pointers
for review of our strategy: those more
educated and economically active tend
to approach this Office; telephone is the
preferred channel for lodging complaints;
livelihood issues are most complainants’
concern; many are not aware of our power
to conduct direct investigation. We shall
tailor the strategy for our coming publicity
and operation plan accordingly.

7.28 The summary of findings is at
Annex 13.

7.29 Meanwhile, a survey on the “State
of Cohesion in Hong Kong” conducted by
The University of Hong Kong (HKU)
interviewed 1,054 respondents aged 18 or
above from mid-August to October 2003.
The findings from this study of public
confidence in various institutions of
governance and monitoring agencies
were quite encouraging. Our Office ranked
only after the Independent Commission
Against Corruption (ICAC).

Mean Scores of Confidence in

Institutions of Governance and
Monitoring Agencies from HKU Survey

Mean*
ICAC 8.15
The Ombudsman 7.47
Police 7.08
Judicial System 6.75

.

* From a range of 1 to 10: 1 indicating lack of
confidence and 10 full confidence

7.30 In the coming year, we plan to
conduct a client opinion survey to enable
us to target our services better. We will
continue to enhance the awareness of our
presence among different sectors and
information on access to our services.

o..@
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2003 / 04 marked the end of my first five-year term as The Ombudsman.

Looking back over the years, | see by far the most significant landmark as the delinking
of my Office from Government systems and practices. This was by enactment of The
Ombudsman (Amendment) Ordinance 2001 on 19 December 2001. Almost the entire staff
complement is now appointed by me on contract. Another achievement was acquisition of
permanent office accommodation in 2002. Meanwhile, with the flexibility and independence
resulting from delinking, | have accumulated sufficient savings to retain experienced staff
and cater for continuity of the Office, even in the face of financial stringencies.

Externally, | have maintained regular contacts with other ombudsmen or offices with
similar functions in the Asia-Pacific Region and worldwide. In September 2000, | was elected
to the Board of Directors of the International Ombudsman Institute as a Director of the
Australasian and Pacific Region. Now, | am the Secretary to the Boards of both the
International Ombudsman Institute and the Asian Ombudsman Association. Such contacts
offer useful professional exchanges with overseas ombudsman institutions and benefit the
development of ombudsmanship in Hong Kong.

On complaint handling, we introduced a service for receiving complaints by e-mail in
January 2000 and by telephone in March 2001. The Ombudsman (Amendment) Ordinance
2001 has put our preliminary inquiries and mediation service on a sound legal basis.

From 1999 / 2000 to 2003 / 2004, my Office concluded close to 20,000 complaints
and made 1,018 recommendations for those fully investigated and 459 suggestions for those
into which we conducted preliminary inquiries. Most of these recommendations and
suggestions have been implemented by the organisations concerned. Public administration
has thus improved: clearer guidelines, closer coordination, more effective enquiry and
complaint handling, enhanced staff training, greater transparency and clearer accountability
to the public. Further examples are outlined in Chapter 6 of this report.

In my 2002 Annual Report, | noted the compartmental mentality and minimalistic
approach of some Government departments. This year, | have seen several departments
paying only lip service in discharging their duties, especially in enforcement action. A
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manifestation of this is the repeated serving of notices, or even warnings, on the culprit
indefinitely without any enforcement action whatsoever so that the notices and warnings
were all empty threats, and perceived as such by the public. Another form of failure to take
real action is hiding behind prioritisation. One or two departments seem satisfied to classify
a matter as “low priority” and then accord no priority to it for years on end. Such attitude,
such approach, will not only encourage non-compliance and fuel public grievance but, worse
still, feed public contempt for the departments concerned and even for Government as
a whole.

Most of the organisations on my Schedule take our referrals to them seriously and
react positively. In response to our inquiries, they provide my Office with full facts, opening
up their files and archives where necessary. For their support, | am most grateful. Meanwhile,
| also expect from complainants all available information. They have to establish a prima
facie case of how and why they are aggrieved. | will not accept mere allegations. In sum, |
need cooperation from both complainants and the organisations concerned.

For the effective discharge of my functions, my staff and | observe strictly the
requirement for confidentiality imposed by The Ombudsman Ordinance. Given this constraint,
| still endeavour to be transparent and keep the public informed of my work. | hold regular
press conferences; | meet the media; | scan news reports for issues of public concern. My
colleagues and | are encouraged that generally our work has received good media coverage
and positive public feedback. We look to the media and to our community for feedback and
for comments on our work. We will not be complacent. We will keep our work under constant
review.

With 15 years behind us since our institution in 1989, it is time to review the functions
and purview of The Ombudsman. This will be a special task in my next term of office.
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Annex 2
Glossary of Terms

Complaint

A complaint is a specific allegation against an organisation, or staff of the organisation, for
any wrong doing or defective decision / action which affects and aggrieves the complainant

either personally as an individual or collectively as a body corporate.

Direct Investigation

This refers to an investigation initiated under section 7(1) of The Ombudsman Ordinance in

the absence of a complaint.

Direct Investigation Assessment

This refers to the examination of an issue in the public interest or of community concern
which has been identified as a potential subject for direct investigation. The assessment
includes collection of background information, appraisal of the extent of public concern and

consideration of the remedial actions by the relevant authorities.

Discontinuation of Complaint

This refers to The Ombudsman not pursuing a complaint in accordance with section 10(2) of
The Ombudsman Ordinance because:

(@) the complaint has previously been investigated and found unsubstantiated;

(b) the subject matter of the complaint is trivial;

(c) the complaint is frivolous, vexatious or is not made in good faith; or

(d) investigation or further investigation is deemed unnecessary.

Enquiry

An enquiry is a request for information or advice. It is not a complaint.

Full Investigation

This refers to an investigation initiated under section 7(1) of The Ombudsman Ordinance

upon receipt of a complaint.
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Incapable of Determination

This refers to the situation where, at the end of an investigation, no conclusion can be drawn
on a complaint because the evidence is conflicting, irreconcilable, incomplete or lacking in

corroboration from independent witnesses. In short, the case is inconclusive.

Internal Complaint Handling Programme (INCH)

This refers to a form of preliminary inquiry whereby, with the consent of the complainant, a
simple case is referred to the organisation concerned for investigation and reply direct to the
complainant, with a copy to The Ombudsman. In such cases, The Ombudsman may request
the organisation to provide specific information in its reply, monitors the process and scrutinises

the reply, intervening where the reply is not satisfactory.

Investigation

This refers to an investigation under section 7(1) of The Ombudsman Ordinance. This may

be a full investigation into a complaint or a direct investigation without a complaint.

Maladministration

“Maladministration” is defined in section 2 of The Ombudsman Ordinance. Basically, it means
bad, inefficient or improper administration and includes: unreasonable conduct; abuse of
power or authority; unreasonable, unjust, oppressive or improperly discriminatory procedures

and delay; discourtesy and lack of consideration action for an affected person.

Mediation

This refers to a voluntary process carried out under section 11B of The Ombudsman Ordinance
where the complainant and representative of the organisation concerned agree to meet to
explore a mutually acceptable solution to a problem. Investigators from this Office act as

impartial facilitators of the dialogue.

Outside Jurisdiction

This refers to the situation where an action is not subject to investigation by The Ombudsman

by reason of section 8 read with Schedule 2 to The Ombudsman Ordinance.
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Partially Substantiated

This refers to the degree to which an action / inaction / decision under complaint is found, at
the end of an investigation, to be within the meaning of “maladministration” as defined in
section 2 of The Ombudsman Ordinance. If maladministration is found in only one or some

of the aspects, the complaint would be partially substantiated.

Potential Complaint

This refers to an anonymous complaint or a complaint addressed to an organisation and only
copied to The Ombudsman. Such cases are regarded as not meant for action at all or for the
time being. However, The Ombudsman may intervene if the organisation concerned fails to

follow up appropriately.

Preliminary Inquiries

These refer to inquiries conducted under section 11A of The Ombudsman Ordinance for the

purposes of determining whether a full investigation should be conducted.

Rendering Assistance / Clarification (RAC)

This refers to a form of preliminary inquiry under which this Office collects all the facts from
the organisation under complaint. If the facts fully explain the matter under complaint, the
findings and observations will be presented to the complainant, with suggestions to the
organisation concerned on remedial action and improvement, where appropriate. If further

action is called for, a full investigation will be conducted.

Restrictions on Investigation

These refer to restrictions on investigation as set out in section 10 of The Ombudsman

Ordinance.

Substantiated

This refers to the degree to which the action / inaction / decision under complaint is found, at
the end of an investigation, to be within the meaning of “maladministration” as defined in
section 2 of The Ombudsman Ordinance. If all aspects taken together show that there is

maladministration, the complaint would be substantiated.
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Substantiated other than Alleged

This refers to the situation where The Ombudsman finds the complainant’s allegations to be
unsubstantiated but in the course of investigation, discovers other aspects of significant
maladministration. In such a case, The Ombudsman will criticise those other deficiencies,
even in the absence of a specific complaint on those points, and conclude the case as

substantiated other than alleged.

Unsubstantiated

This refers to the degree to which the action / inaction / decision under complaint is found, at
the end of an investigation, to be within the meaning of “maladministration” as defined in
section 2 of The Ombudsman Ordinance. If no maladministration is found, the complaint

would be unsubstantiated.

Withdrawal of Complaint

This refers to a complainant voluntarily withdrawing a case. However, The Ombudsman may

decide to continue the investigation if the nature or gravity of the complaint should so warrant.
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Achievement of Performance Pledges (1April 2003 to 31 March 2004)

(A) Enquiries
Response time
By telephone or in person Immediate Within 30 minutes More than
30 minutes
10,423 (100%) 0 0
In writing Within Within More than
5 working days 6-10 working days 10 working days
54 (100%) 0 0
Note: The above figures exclude enquiries on existing complaints.
(B) Complaints
Response time
Within Within More than
Initial assessment and S(r?rkl?%c()j;);s 6-1(? \r/votcll(lgg;l)ays 10 working days
acknowledgement* arget. ° arget. °

1,167 (66.20%)

542 (30.74%)

54 (3.06%)

* Excluding potential complaints and cases outside jurisdiction or under restriction.

Cases outside jurisdiction
or under restriction

Other cases

Within Within 11-15 More than Less than Within More

10 working days | working days |15 working days| 3 months | 3-6 months than
Cases (target: 70%) | (target: 30%) (target: 60%) | (target: 40%)| 6 months

concluded
783 242 70 1,253 1,122 78
(71.51%) (22.10%) (6.39%) (51.08%) (45.74%) (3.18%)
(C) Group visits and talks
Response time
Within More than

Requests for

guided group visits

5 working days

5 working days

41 (100%)

0

Requests for
outreach talk

S

Within

10 working days

More than
10 working days

5 (100%)

0
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Annex 5
Guidelines for Initiating Direct Investigations

Under section 7(1)(a)(ii) of The Ombudsman Ordinance, The Ombudsman is empowered to

initiate investigations of his own volition, even though no complaint on the matter has been

received.

This power enables The Ombudsman to be more proactive in the approach to problems of

wide public interest and concern. |t is particularly useful to:

(@)

follow through systemic problems which investigation of a complaint alone may

not resolve;
nip problems in the bud by addressing deficiencies in systems and procedures; and

resolve repeated complaints, once and for all, by addressing the fundamental problems
which may not be the subject of complaints, but are believed or suspected to be the

underlying reasons for complaint.

To facilitate consideration of matters for direct investigation, The Ombudsman has established

some general guidelines:

(@)

the matter concerns public administration and involve alleged or suspected

maladministration as defined in The Ombudsman Ordinance;

the matter should be of sufficient dimension and complexity, representing the general

interest, desire or expectation of the community, or at least a sector in the community;

individual grievances will normally not be a candidate for direct investigation, as there

is no reason why the individual concerned cannot come lodge a complaint personally;

the matter will otherwise not be actionable under the restrictions in section 10(1) of
The Ombudsman Ordinance, e.g. time bar, not the aggrieved person, but is nevertheless

of grave concern to The Ombudsman;

the matter is normally not subject to the jurisdiction of the Court or a tribunal constituted
under any Ordinance or it would not be reasonable to expect the affected person(s) to

resort to the Court or any tribunal for remedy; and

the time is opportune for a direct investigation, weighing against the consequences of

not doing so.

These are no more than guidelines and are by no means exhaustive. Much will depend on

the actual matter or problems.
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Annex 6
List of Direct Investigations Completed

10.

11.

12.

13.

14.

1994 /1995

Unauthorised building works

1995 / 1996
Overcrowding relief in public housing
Accommodation for foreign domestic helpers

Unauthorised building works in New Territories exempted houses

1996 / 1997

Provision of emergency vehicular access and fire services installations and equipment

for public and private building developments
Problem of water main bursts

Co-ordination between the Social Welfare Department and the Housing Department in

processing application for housing transfer on social grounds
Selected issues on general out-patient service in public clinics and hospitals

The Education Department failing to complete, on a timely basis, the processing of an

application from a hearing impaired student to attend a special school

1997/ 1998
Government telephone enquiry hotline services

Fisheries Development Loan Fund administered by the Agriculture and Fisheries

Department
Arrangement for the closure of schools due to heavy persistent rain
Issue and sale of special stamps and philatelic products

Taxi licensing system
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List of Direct Investigations Completed

15.

16.

17.

18.

e,

20.

21.

22.

23.

24.

25.

26.

1997 / 1998 (cont’d)

Co-ordination between the Drainage Services Department and the Environmental
Protection Department over the protection of public beaches from being polluted by

sewage discharges

Charging of management fees in Home Ownership Scheme Estates managed by the

Housing Department

1998 / 1999
Dispensary service of the Department of Health
Handling of trade documents by the Trade Department

Recovery of public rental flats under the Home Ownership Scheme, the Private Sector
Participation Scheme and the Home Purchase Loan Scheme by the Housing

Department

Registration of tutorial schools

Commissioning and operation of New Airport at Chek Lap Kok
Restaurant licensing system

Issues pertaining to imported pharmaceutical products

1999 / 2000
Registration and inspection of kindergartens

Provision and management of private medical and dental clinic services in public

housing estates

Regulatory mechanism for the import / export, storage and transportation of used

motor vehicles / cycles and related spare parts
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27.

28.

20.

30.

31.

32.

33.

34.

35.

36.

37.

38.

39.

40.

41.

2000/ 2001

Regulatory mechanism for local travel agents for inbound tours

Selected issues concerning the provision of retraining courses by the Employees

Retraining Board

Clearance of Provisional Urban Council tenants and licence holders affected by the

Land Development Corporation’s development projects
Selected issues concerning the management of government crematoria

Procedures for immigration control of persons who present themselves, are found or

returned to immigration check points without proof of identity

2001 / 2002

Procedures for handling travellers suspected of using false or otherwise suspect travel

documents

Management of construction projects by the Housing Authority and the Housing

Department
Administration of public examinations

Mechanism for enforcing the prohibition of smoking in no smoking areas and public

transport carriers

2002 / 2003

The Education Department’s contingency and relief measures for the secondary school

places allocation exercise 2001

Funding of sports programmes by the Hong Kong Sports Development Board
Administration of vehicle registration marks auctions

Mechanism for handling missing patients in hospitals of the Hospital Authority
Monitoring of charitable fund-raising activities

Role of the Home Affairs Department in facilitating the formation of owners’

corporations
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List of Direct Investigations Completed

42.

43.

44.

45.

46.

2003 / 2004
Enforcement of the Education Ordinance on universal basic education
Operation of the Integrated Call Centre

Assistance provided by the Home Affairs Department to owners and owners

corporations in managing and maintaining their buildings
Prevention of abuse of the Comprehensive Social Security Assistance Scheme

Handling of examination scripts under marking
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EDUCATION AND MANPOWER BUREAU (EMB)

Enforcement of Education Ordinance on Universal Basic Education

Background

In the wake of reports of children of school age (six to 15) being kept from school and
local children of ethnic minorities not getting school places, The Ombudsman conducted a

direct investigation into the mechanism of enforcing compulsory education.

Current Enforcement Mechanism

2. EMB requires heads of schools to report dropout cases urgently through the “Early
Notification System” to its Student Guidance Section (SGS). Every means available to EMB
with the involvement of counsellors, educational psychologists, family workers and school

social workers will be deployed to persuade dropouts to resume school.

3. Difficult cases which remain unresolved after six months are referred to EMB’s Internal
Review Board (Review Board) for follow-up actions, e.g. issuing warning letters and statutory

attendance orders.

4. For pre-school children, parents will be reminded through publicity programmes to

send their children to school.

5. EMB has no record of any child of ethnic minorities not being placed in school. Those
who claimed to have encountered difficulties in securing places may have been trying to
transfer to their preferred schools. EMB has asked schools to refer excess applications
received to them for follow-up action. EMB will strengthen collaboration with

non-governmental organisations serving ethnic minorities.

Observations and Opinions

6. This Office accepts that absenteeism of pre-school children is insignificant according
to enrolment statistics. Reminding parents of their legal obligation to send their children to

school through publicity programmes is appropriate and adequate.

7. We welcome EMB’s assurance that there are sufficient school places for children
of ethnic minorities. However, more publicity is needed for promoting awareness of

Government’s offer of assistance in school placement.
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8. We note EMB'’s reservations over the issue of warnings and orders in dropout cases.
However, the legislation has been introduced to safeguard children’s right to education and
the law should be observed. Undue lenience puts such right at risk and the law in disrepute.

9. We note that schools did not always comply with EMB’s guidelines in notifying SGS
of dropout cases.

10. Counselling is at times clearly unlikely to be fruitful. Requiring SGS to continue with
counselling for six months before referring the case to the Review Board simply delays
enforcement. With EMB’s apparent hesitation (or, in its view, cautiousness) towards stronger
action, some cases have dragged on for years.

11. The Review Board takes months to issue a warning letter and is even more reluctant to
issue attendance orders. In the four cases the Office has studied in the course of the
investigation, the Department of Justice commented on two occasions that the time lapse
between dropout and the recourse to legal action had been too long. Cautious planning is

no excuse for dilatoriness.

12. It is common belief that compulsory education was prompted by exploitation of child
labour. This problem no longer exists. These days, our community is more affluent, labour
legislation more comprehensive and Government assistance to the needy and vulnerable
much enhanced. We see the time as appropriate for Government to review the need for
enforcing schooling by law and to go for an administrative policy of “free universal basic
education”.

Recommendations

13. The Ombudsman has made the following recommendations to the Permanent Secretary
for Education and Manpower —

General

(@) Regularly review and repeat publicity programmes to promote awareness of the
law on compulsory education and the benefits of schooling.

Children of ethnic minorities

(b) Inform ethnic minorities, through such channels as schools, relevant Non-
Government Organisations (NGOs) and the media, of Government’s offer of

assistance in school placement.

(c) Strengthen collaboration with relevant NGOs to better understand the needs of
the ethnic minorities in regard to education.
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Dropouts
General

(d) Work out, as a general guide, a reasonable and realistic timeframe and flow chart

for bringing students back to school —

i) by counselling; or

i) by firmer legal measures.
Guidelines to schools

(e) Review the guidelines to schools for reporting dropouts to cut delay in follow-

up action and institute early warning for non-compliance.

() Issue reminder to heads of schools to reiterate the importance of complying with
the requirements of the “Early Notification System” in the interests of students

concerned.
Counselling

(9) Where counselling is unlikely to work, refer to the Review Board without delay.
Warning and legal action

(h) Require the Review Board -

i) to be firm and decisive in issuing warning letters early; and
i) on non-compliance with warning letters, to decide on timely service of

attendance orders.

Statutory school attendance

() Review the need for enforcing compulsory education by law.

Comments from EMB

14. Recommendations (a) to (c) are being implemented. In connection with
recommendations (d) to (h), EMB will re-engineer the existing procedures and practices to
cut short the time taken for intervention and provision of support services for non-attendance

cases.
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15.  On recommendation (i), having reaffirmed Government’s position on the need to enforce
compulsory education by law, EMB will not review the policy. The Ombudsman respects
EMB’s professional judgement and prerogative on how universal basic education should

be enforced.

A Further Note

16. On Government’s policy for integrating children of ethnic minorities into the local
community, we are aware of considerable concern amongst these minorities over the children’s

difficulties in taking up the regular curriculum. There are some suggestions —
(@) that Chinese be taught as a second language; and
(b) that their own language be also taught.

In this light, there is a case for Government to review the curriculum for these children. We
recognise that this is a matter of policy whether and how improvement should be made. Our

observations here aim to generate discussion.

May 2003
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EFFICIENCY UNIT (EU)

Operation of Integrated Call Centre (ICC)

Background

ICC, managed by EU of the Chief Secretary for Administration’s Office of the
Government Secretariat, was set up to provide a one-stop telephone service for enquiries
and complaints in July 2001. EU envisaged that ICC would benefit all parties — more
convenience and better service to the public, operational and efficiency gains for client
departments with increased productivity, improved management and a positive image for
Government. We have been receiving complaints about ICC’s handling of public enquiries
and complaints since it began operation. This triggered our investigation into the quality of

service and accuracy of information provided by ICC.

Operation and Concept of ICC

2. Over 60 hotlines formerly operated by 12 Government departments have been taken
up by ICC progressively since July 2001. In November 2001, parallel to the 60 departmental
hotlines, EU introduced the Citizen’s Easy Link single-number hotline 1823, also catering for

public enquiries and complaints.

3. The ICC concept involves use of both telephony and information technology. Through
an Interactive Voice Recording System, incoming calls are directed to operators on the basis
of language or specialty. Operators use a computerised system to look up information in a
knowledge base to provide an immediate response to callers or to send messages to the
appropriate department for follow-up action. The computer system also logs calls for

monitoring and statistical analysis.

4. Under Service Level Agreements between EU and client departments, ICC is expected
to meet certain performance measures such as an abandoned call rate of less than 10 percent,

answering calls within 12 seconds and a first call resolution rate of 90 percent for enquiries.

5. To compare ICC with other operators, we visited call centres run by non-participating

departments and by a private company.
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Observations and Opinions

6. Our investigation confirmed that ICC had improved Government’s public enquiry service

and identified the following areas for further improvement -

Maintenance of the knowledge base

Rigidity of data-entry templates delayed the updating of information, which resulted

in misassignment or misdirection of calls.

Misassignment of cases, staff training and work allocation

Call agents have to serve many departments and functions. This has led to errors
of misassignment and misdirection of cases. ICC’s performance level had dropped

as the number of client departments increased.

Call centre identity, accountability and personal data privacy

ICC answers calls in the name of client departments. This raises concern about
transparency, accountability and personal data privacy. Some departments felt

that their reputation might be affected by proxy if ICC mishandled their calls.

One-stop service

Government intends to move to a single-number hotline for all enquiries and
complaints. This has been partly achieved by integrating over 60 departmental

hotlines into ICC but there is as yet no timetable for full migration.

Management culture and working relationship

ICC’s organisational culture is more task- than people-oriented. Some client
departments considered that ICC dominated, rather than accommodated, their
requirements. There was a case for review and realignment for more cordial and

cooperative partnership between ICC and client departments.

Recommendations

7. The Ombudsman made 18 recommendations to EU -

(@

y
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Maintenance of knowledge base

Greater concern should be given to the different requirements of individual client

departments. The knowledge base should be updated promptly and kept current.
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Consideration should be given to linking the knowledge base to Government’s

Geographical Information System datamap.

Misassignment of cases to departmental staff

Misdirection / misassignment errors should be systematically monitored and

corrective measures incorporated into the knowledge base.

ICC should monitor the progress of unresolved enquiries / complaints and remind

client departments accordingly.

EU should carry out annual reviews of the knowledge base at a more global level
to update departmental policies and procedures not covered in day-to-day

updating.

Staff training and work allocation

There should be a team responsible for interdepartmental coordination. Teams
should be set up to specialise in dealing with enquiries or complaints on particular

subjects or departments.

Client departments should brief ICC staff from time to time to enhance knowledge

of their operations.

Call centre identity

ICC should answer calls in its own name. Reference to hotline numbers in

departmental telephone directories should indicate that calls are handled by ICC.

There should be publicity to promote awareness of ICC and its relationship with

client departments.

Accountability

ICC should shed its anonymity, particularly if it is to continue to answer

departmental hotlines.

ICC should provide client departments with regular statistics on complaints received

on its service.

Personal data privacy

Callers’ consent should be obtained when ICC passes their personal data to client

departments or third parties.
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One-stop service

(m) To make for a one-stop service in practice and in name, the long-term solution is

to migrate to a single hotline number, say, the Citizen's Easy Link 1823.

(n) There should be an operator to screen and forward calls to the appropriate ICC

specialist team.

Departmental call centres

(o) Departments should be given the option of having their own call centres or joining
the ICC scheme.

Management culture

(p) A-review should be undertaken to examine and address management-staff issues.

Working relationships

() EU and ICC should strengthen mutual understanding and cooperation with client

departments.

(7 EU should determine the appropriate service role for ICC, review ICC’s

management culture and arrange training for management staff.

8. EU accepted most of our recommendations but preferred to continue its practice of
answering departmental hotlines in the name of the department until all its clients had agreed
to migrate to a single hotline number. It also considered that setting up sepcialised teams
would defeat the concept of one-stop service and downgrade the performance of ICC.
We consider that an open government should be accountable and transparent. We believe
that some degree of specialisation will minimize misdirection or misassignment of cases.
We, therefore, maintain our recommendations and will continue to liaise with EU on their

implementation.

July 2003
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HOME AFFAIRS DEPARTMENT (HAD)

Assistance provided by HAD to Owners and Owners’ Corporations in Managing and
Maintaining their Buildings

Background

In March 20083, this Office completed a direct investigation into how HAD facilitated
the formation of owners’ corporations (OCs). While investigating, this Office noted
considerable community concern over the adequacy and effectiveness of the assistance
provided by HAD to owners and OCs in managing and maintaining their buildings.
The Ombudsman, therefore, decided to conduct another direct investigation focusing on

that issue.

Government Policy and Strategy

2. The responsibility for managing and maintaining private property rests with the owners.
The role of Government is to encourage them to form OCs and to give advice and assistance.
In April 2001, Government published a comprehensive implementation strategy for building
safety and timely maintenance, which included measures for encouraging and improving
responsible building management. In May 2001, the Secretary for Home Affairs (SHA) set

out Government’s three-pronged approach to strengthen support to owners and OCs —
(@) to provide a legal framework conducive to the formation and operation of OCs;

(b) to provide more professional advice, more comprehensive and accessible services

to owners and OCs; and
(c) to provide training for OC members.

For this, Government allocated additional funds of $43.9 million a year to HAD, including that

for 90 posts.

Organisational Set-up and Staff Deployment

3. At the headquarters level, HAD’s Building Management Division planned and
coordinated building management services; and provided support and training to frontline
staff. At the regional level, four Building Management Resource Centres (BMRCs) provided

information, answered enquiries, offered advice and organised training courses, workshops
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and exhibitions. The Centres also arranged appointments for owners and OC members to
seek free expert advice from volunteer professional bodies. At the district level, the District
Building Management Liaison Team (DBMLT) in each District Office (DO) helped owners form
OCs, provided proactive assistance to owners and OCs of problematic buildings, offered
advice at meetings when invited, organised publicity and training programmes, handled

complaints and mediated in disputes.

4. HAD'’s building management services used to be provided by its own Liaison Grade
staff, Housing Grade staff seconded from the Housing Department, together with a Senior
Building Surveyor (SBS) and a Senior Government Counsel (SGC). DBMLTs were assisted
by Temporary Community Organisers (TCOs) performing more labour-intensive duties such

as household visits, information dissemination and collection.

5. In March 2003, HAD decided to delete all 78 Housing Grade posts by phases, from
2002 / 03 to 2005 / 06. By October 2003, HAD had deleted 37 posts including the SBS and
transferred the SGC post to the Department of Justice. The departure of such staff inevitably

diluted the expertise in HAD and affected the quality of its building management services.

Observations and Conclusions

6. From the investigation, this Office had the following main observations and

conclusions -

(@) Over the past 30 years, Government had devoted much efforts to promote good
building management. In recent years, Government had amended the Building
Management Ordinance (BMO) and drawn up proactive strategies and positive
policies to further assist owners and OCs. Government’s intentions and efforts

were commendable.

(b) HAD had also put in commendable efforts to promote and support good building
management and to organise more training for owners and OCs. However, the
Department still fell short in providing advice and proactive assistance to owners
and OCs.

(c) The deletion of all Housing Grade and professional posts for building management
services had frustrated SHA’s policy objectives declared and resourced in 2001,

which was tantamount to turning the clock back to the pre-2000 era.
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While HAD had to achieve efficiency savings under Government’s economy drive,
it must not allow services to slip or deteriorate. To this end, HAD must re-examine

its role, re-adjust its priorities and re-deploy its resources.

While HAD should continue to enlist the voluntary services of professional bodies
and professionals in private practice, the Department must build up its own building

management expertise for service enhancement and legislation reviews.

Despite HAD’s continued publicity and education, some owners and OCs were
still under the misconception that Government had a duty to solve all their
management problems. That had created unnecessary difficulties for and undue
burden on HAD.

TCOs in DBMLTs were not trained or meant to advise owners and OCs, but many

owners / OCs thought they were.

HAD and other Government departments had produced a wide range of materials
relating to building management. Public access to such materials should be

enhanced.

HAD had extended the opening hours of BMRC / Kowloon and upgraded the
telephone redirection and recording services which operated after opening hours,

which was a welcome move.

HAD had, since September 2002, arranged for professional bodies to provide free
mediation service at BMRCs on a pilot basis. However, only four mediation

sessions had been conducted since.

HAD had in 1985 set up Building Management Coordination Committees
(BMCCs) to identify problematic buildings and coordinate inter-departmental
efforts in resolving their management and maintenance problems. The scheme,
however, had problems of interfacing with the Buildings Department’s Coordinated
Maintenance of Buildings Scheme (CMBS) established in 2000.

Government policies on building management were found to be fragmented, and
responsibilities scattered among a number of bureaux and departments. The
situation was complicated by Team Clean asking the Housing, Planning and Lands
Bureau, instead of the Home Affairs Bureau, to formulate policy on mandatory

formation of OCs and appointment of property management companies.
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Recommendations

7. The Ombudsman made the following recommendations to HAD and the Administration —

(@

(b)

(©

(d)

(e)

(f)

@
(h)
@

0)

)
()

HAD

Staff deployment

To critically review its staff complement, in particular its deletion of all Housing

Grade and professional posts for building management services.

To clarify and publicise the roles of its Liaison Officers and TCOs for realistic

perception and reasonable expectations by owners and OCs.
Means of service delivery

To upload building management publications onto or provide hyperlink access

through the Department’s building management website.
To enhance the information on the website and allow alternative access by themes.

To produce, in collaboration with other departments and professional bodies, more
checklists on handling of building management problems for the reference of

owners and OCs.

To review the needs of BMRC users on a regular basis and extend or revise the

opening hours of BMRCs for client convenience.
To publicise more widely the pilot mediation scheme provided at BMRCs.
To step up training on the legal aspects of BMO for OC members.

To critically review and resolve the interface problems between the HAD’s BMCCs
and the CMBS administered by the Buildings Department.

Support and control

To expedite the production of staff reference materials and to expand the

“Frequently Asked Questions on BMO”.
To refine the staff training and development plan.

To consider sponsoring appropriate staff to acquire formal qualifications in housing

management.
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(m) To devise standard classification of building management themes and sub-themes

for consistent reporting of management information.

(n) To consider setting up in DOs a network of Client Liaison Groups to tap user

feedback and suggestions.

The Administration

(o) To consider designating one single bureau in Government to coordinate the

formulation of policies on private building management.

Final Remarks

8. Overall, HAD accepted all our recommendations.

November 2003
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HONG KONG EXAMINATIONS AND ASSESSMENT AUTHORITY
(HKEAA)

Handling of Examination Scripts under Marking

Background

There had been media reports on recurrent loss of examination scripts in the course of
marking. Such losses could affect the future of the young people concerned and undermine
public confidence in our examinations system. We examined HKEAA’s measures for the

safe custody of examination scripts and its remedial action in case of loss.

Lost Scripts and Remedial Measures

2. About two million scripts had to be marked every year. In the last five years, 77 scripts
were lost. HKEAA's view was that with the collection and transfer of such a large volume of
scripts, loss of some was inevitable. In the event of loss, HKEAA would not inform the
candidate but would award an assessed mark. HKEAA did not keep any proper report on its

investigation process and findings.

3. Markers were not given any specific guidelines or cautionary advice on the safe custody
of scripts. Except for those who had admitted negligence, subsequent appointment of markers

who had lost scripts would not be affected.

Observations and Opinions

4. We considered the loss of even one script to be one too many. Some might see this as
an indictment on HKEAA’s dereliction of duty to the candidates and a breach of the public
faith in its administration of the examinations system. HKEAA’s lack of transparency (i.e. not
informing the affected candidates) was out of step with present-day accountable governance.
The total absence of proper investigation to ascertain responsibility among those concerned

and a penalty system commensurate with the level of responsibility was incredible.

5. It was not satisfactory that HKEAA did not have guidelines to markers on prevention of
loss or on due caution. As markers were remunerated for marking, they should not expect to

be exonerated because HKEAA had not issued reminders or guidelines.

6. Candidates affected had a right to be informed of the loss of their scripts and to decide

on remedy in view of the impact of the loss on their future.
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Recent Development

7. At the end of January 2004, HKEAA announced a new arrangement whereby candidates

would be given a choice on the day the examination results were announced : accepting the

assessed mark or receiving a refund of fees. This was Hobson’s choice, not good enough

and too little too late.

Recommendations

8. The Ombudsman made the following recommendations to HKEAA —

(@

(b)

©

(d)

(e

()

@

General

HKEAA and markers to adopt a more responsible and transparent attitude towards

loss of scripts.

Follow-up action on loss
Investigation

Maintain a file for each case to record the investigation process, deliberations and

any other data.

Properly investigate each and every report of loss, analyse causes for the loss

and consider remedial measures.

Arrange for all cases to be discussed at a proper forum of the Authority convened
for the purpose of apportioning responsibility, awarding penalties, analysing causes

for the loss and determining precautionary measures.
Penalty system

Devise a system of deterrent and penalty for loss of scripts.
Prevention of loss

Include in the instruction guide to markers a firm reminder of the importance of
safe custody for scripts and appropriate advice against risk of loss in transit

and marking.

Circulate extracts of reports on the investigation of loss among markers to promote

and enhance their awareness.
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(h) Appeal for school principals’ cooperation in providing markers with safe storage

for scripts, e.g. in teachers’ offices.

() Review the invigilation process, especially the collection of scripts from candidates
on departure from the examination centre. Strengthen the guidelines for centre

supervisors and invigilators.
Marker ethics
() Impress upon markers their duty to their classes and candidates.
Remedial measures
(k) Notify candidates affected soonest possible, on availability of assessed score.

() Consider offering candidates the option of re-sitting an examination or accepting
the assessed marks. On this, it might be useful for HKEAA to consult such interest

groups as parent-teacher associations.

(m) Set up proper mechanism for appeal against remedial measures taken.

Comments from HKEAA

9. HKEAA recognised the significance of lost scripts and the need for remedial measures
to be fair. However, it was concerned over the technical difficulties and cost-effectiveness of

re-examination.

Final Remarks

10. The Ombudsman believed that with HKEAA's established procedures and experience,
the technical difficulties associated with re-examination could, and should, be overcome. In
considering the cost-effectiveness angle, the interests and rights of the candidates and the
public interest in maintaining a fair and credible public examinations and assessment system

should not be ignored.

March 2004
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SOCIAL WELFARE DEPARTMENT (SWD)

Prevention of Abuse of Comprehensive Social Security Assistance

Background

The Comprehensive Social Security Assistance (CSSA) scheme provides a safety
net for the needy and vulnerable. The community supports assistance for the less fortunate
but is concerned over possible abuse of the scheme. SWD has the responsibility to establish

the mechanism to deter abuse and to investigate suspected cases.

2. Against this background, The Ombudsman decided to conduct a direct investigation :

any system with scope for abuse and malpractice could constitute maladministration.

3. CSSA aims to provide recipients with all the basic necessities and their special needs
through the disbursement of standard rates, supplements and various special grants. To be
eligible, applicants have to satisfy both a residence requirement and a means test. They
have to attest to the accuracy of the information provided in support of their eligibility and to
report subsequent changes in financial condition and family status. The Special Investigation

Section (SIS) of SWD is responsible for investigating cases of suspected fraud.

4. On SWD encouragement and arrangement, some recipients participate in the

Department’s Active Employment Assistance (AEA) and Community Work (CW) programmes.

5. Though cases of abuse are relatively few compared to the total number of CSSA
recipients, a credible system for investigating attempts to defraud and a demonstrable
determination to punish defrauders help to uphold the integrity of the scheme. This would
assure the community that the scheme benefits those genuinely in need and that these persons
should not be tarnished or stigmatised by the misconduct of those who abuse the CSSA

scheme.

Observations and Opinions

6. The Ombudsman made the following observations and opinions —

Grants on offer

(@) The adjustment of standard rates to reflect deflation had lagged behind the fall in

wage level of the lower-income group.
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(b) Front-line officers did not have a guide on the rental levels in different districts for

assessing the reasonableness of claims for rent allowance.

(c) The working guidelines on the processing of discretionary special grants were too

vague, resulting in disparity and inconsistency of treatment.

(d) For single parents, non-monetary support would be more meaningful than a
monetary supplement.
Eligibility

(e) There was no limit on the number of dependant children in a recipient family.

() The new residence requirement (from one to seven years with effect from 1 January
2004) should be widely publicised to help avoid unrealistic expectations from
one-way permit applicants. Discretion to relax this new requirement should be

exercised sparingly.

(g) SWD'’s tolerance of abuse could unwittingly condone fraudulent exploitation of
the CSSA scheme.

(h) There might be scope to raise the level of disregarded income or to allow CSSA

recipients to accumulate income, provided the asset limit was not exceeded.

() The basis to allow applicants to keep the current level of assets was obscure. The
non-inclusion of self-occupied property as assets in most cases was a possible
loophole for abuse. Non-disclosure of property outside Hong Kong was another

area of abuse for being difficult to detect.

() Dissemination of information gleaned from SIS investigations could alert staff to

common features of potential abuse and usual tactics for concealing information.
(k) Case studies revealed serious delays in the investigation process.

() SWD did not readily resort to criminal sanction against fraud and deception.

Recommendations
7. The Ombudsman made the following recommendations —
General

(@) Design publicity programmes targeting specific groups -

fy’ﬁ
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(b)

©
(d)

©

()

@

W

0)
(k)
()

(m)

(n)

i) to promote a positive perception of the scheme;

i) to remind CSSA applicants and recipients of their obligation to provide full

and truthful information; and
iii) to appeal for information on suspected abuse.

Grants on offer

To review regularly all the different components of the grants so that they remained

proportional to the household expenditure of the relevant income sector.
To subsume the standard special grants into the standard grant.

To draw up indices on rental levels in districts to assist case officers to determine

the rent allowance and detect unreasonable claims.

To set up a committee to review discretionary special grants approved, standardise
the more common or frequent applications and draw up guidelines for approving

officers.

To review and standardise follow-up action on repeated claims for discretionary
special grants, take a firmer stand where recipients should have assumed certain

personal responsibility for his predicament.
To consider alternative support in lieu of the single parent supplement.
Eligibility

To review the limit on the number of eligible family members with a view to lowering

the amount of standard rate for additional family members.

To publicise the new seven-year residence requirement to intending immigrants.
To consider the practical implications of the seven-year residence requirement.
To keep in view the provision of family services to new arrivals.

To draw up detailed guidelines on the waiving of the seven-year residence

requirement.

To review the level of disregarded income and the arrangements for recipients to

accumulate income towards the prescribed asset limit.

To consider lowering the prescribed asset limits for initial entry into the CSSA

scheme.
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(©)

(P)

(¢))
)

(8)

()

(u)
(v)
(w)

(x)

v)
@

To review the self-occupied property rule and consider limiting the value of such

property to be commensurate with the standard of living of most recipients.

To review the procedures and mechanism for monitoring disclosure of property

ownership and transfer of assets outside Hong Kong.
Support for self-reliance
To evaluate regularly the effectiveness of the AEA programme.

To strengthen liaison with Government departments and non-governmental

organisations and explore more openings for community services.

To review the participation of able-bodied recipients and single parents in the

CW programme.

To continue to explore ways to help victims of recent redundancies, including

partnering closely with Labour Department on employment placement.
Mechanism for preventing abuse

To provide more training on fraud detection.

To circulate to frontline staff regular reports on cases handled by SIS.

To ensure CSSA applicants were made aware of their obligation to provide accurate

and full facts.

To issue guidelines on valuing properties and consider the imposition of penalty

where disclosure of ownership was not voluntary.
To strengthen the review procedures on entitlement and continuing eligibility.

To remind staff to refer suspected fraud to SIS without delay.

(aa) To prescribe a performance pledge for complaint handling by SIS and devise a

mechanism to check compliance.

(bb) To take a firm stand on attempts to defraud : step up prosecution action, review

the need to impose administrative sanctions, devise a high-level mechanism to

review action taken.

December 2003
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GOVERNMENT LAND TRANSPORT AGENCY (GLTA)

Case No. OMB/DI/106

Arrangement for Claims relating to Traffic Accidents involving Government Vehicles

Introduction

Unlike private vehicle owners, Government is exempted from insurance against third
party risks under the Motor Vehicles Insurance (Third Party Risks) Ordinance. As it has the
financial capability to cover its vehicles against such risks, Government is the insurer for its

fleet.

2. In October 2002, there was widespread media coverage on the Court’s rejection of a
compensation claim by a victim of a traffic accident involving a Government vehicle.
Government disputed liability on grounds that the use of the vehicle at the time of the accident
was not authorised. Although Government offered an ex gratia payment to the victim, there
was considerable public concern over the equity and adequacy of protection to victims in

accidents involving Government vehicles.

Present Arrangements

3. Where liability is indisputable, the Department of Justice, acting on behalf of the

Government, will try to settle the claim out-of-court.

4. For accidents which involve unauthorised use of its vehicles, Government has no legal
liability. Victims have no recourse to compensation except for a discretionary ex gratia payment

from Government.

Subsequent Developments

Insurer Concerned Principle

5. All motor insurers abide by the “Insurer Concerned Principle” whereby they will shoulder
compensation claims from traffic accidents even when there has been a breach of insurance
policy conditions such as unauthorised use of the vehicle at the time of an accident. Following
a review in October 2002, Government has introduced a similar principle to provide victims

with comparable protection.
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Other Aspects

6. Government has re-affirmed the cost-effectiveness of the self-insurance. Guidelines
on the processing of claims, the proper management and usage of Government vehicles

have also been issued to departments.

Observations and Opinions

7. Government has responded promptly and positively to community concern over the
incident and to our inquiry by reviewing the relevant policy and working arrangements. Both

GLTA and its policy bureau are committed to handling future claims equitably.

Conclusion

8. Given these developments, The Ombudsman considers the conduct of a direct

investigation under section 7(1)(a)(ii) of The Ombudsman Ordinance not warranted.

HIGHWAYS DEPARTMENT (Hy D)

Case No. OMB/DI/108

Monitoring the Operation of Road Works Vehicles

Background

Traffic accidents involving road works vehicles installed with multi sequence warning
sign (MSWS or commonly known as “arrow lights”) were widely and frequently reported in
recent years. MSWS vehicles are regarded as a safer means to alert road users of possible
hazard and to prevent them from traffic accident, but the number of traffic accidents involving
MSWS vehicles increased on the contrary. This raises public concern over the adequacy of

safety measures for monitoring the operation of MSWS vehicles.

Mechanism Monitoring Road Works and Operation of MSWS Vehicles

2. Hy D is responsible for planning, design, construction and maintenance of the public
road system. It contracts out road works and plays a supervisory role in monitoring the

performance of the contractor.
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3. Hy D regulates and monitors contractors through road works contracts. Contractors
are required to comply with the laws of Hong Kong and the Code of Practice for the Lighting,
Signing and Guarding of Road Works (the Code) to ensure traffic safety. The Code sets out
a standard of good practice for the legal requirements to be met. Compliance with the Code

is a condition or specification of a road work contract.

4. The Road Traffic Ordinance (Cap. 374) governs road traffic matters and requires a
contractor to obtain an Excavation Permit or Expressway Works Permit from the Director of
Highways before carrying out any road works. The operation of MSWS vehicles is further
governed by the Road Traffic (Construction and Maintenance of Vehicles) Regulations (Cap.
374A), Road Traffic (Traffic Control) Regulations (Cap. 374G) and Road Traffic (Expressway)
Regulations (Cap. 374Q).

5. To ensure road safety, satisfactory performance of contractors and compliance with
the laws and the Code, different ranks of Hy D staff check road works frequently. Contractors

with substandard performance records will be penalised.

6. Meanwhile, the Police, Transport Department and Labour Department also play an
indirect role in monitoring the safety of road works and operation of MSWS vehicles. In case

of violation of the laws, the contractors will be prosecuted by the relevant authorities.

Observations and Opinions

7. The Police investigation confirms that speeding, drunk driving and failure to pay due
care and attention are the major causes of MSWS vehicle related traffic accidents. None of

the cases involved the contractors or the drivers of MSWS vehicles.
8. Hy D is considering new measures to enhance road works safety by —

(@) installing truck mounted attenuator at the back of MSWS vehicles to minimise

casualty in case of collision;

(b) installing variable message sign to alert and prompt on-coming drivers to

steer clear of such vehicles;

(c) offering additional training to the drivers of MSWS vehicles to enhance their

knowledge and skills on safe manoeuvring of the vehicle;

(d) launching publicity to draw road users’ attention to the appropriate action to be

taken on spotting warning signals or traffic signs of road works; and

(e) reviewing the relevant laws and the Code periodically.
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9. The Ombudsman considers that a close monitoring mechanism is already in existence,
though its effectiveness depends much on the self-discipline of road users. Against this

background, full direct investigation is not warranted.

TELEVISION AND ENTERTAINMENT LICENSING AUTHORITY (TELA)

Case No. OMB/DI/105

Mechanism for Handling Complaints on Television Advertisements

In 2002, a television advertisement attracted over 700 complaints within one month.

There was public concern over how TELA handled these complaints.

2. TELA was responsible for checking television advertisements for compliance with The
Generic Code of Practice on Television Advertising Standard. In view of the number of channels
and volume of advertisements, TELA could only act on complaints. If there was prima facie
evidence of breach of regulations, the complaint would be referred to the Broadcasting
Authority and its Complaints Committee for deliberation as to what, if any, sanction should

be imposed.

3. While investigation was proceeding, the advertisement concerned would continue to
be broadcast. As this would fuel public dissatisfaction, TELA introduced a new mechanism
in June 20083 to expedite investigation into advertisements the continued broadcast of which
would impact adversely on the community. The public, concerned to see the continuing
broadcast of any advertisement they consider undesirable or unacceptable, would demand

immediate stoppage of such broadcast.

4. We agreed with TELA that it had a duty to balance public sentiments against the interests
of the licensee, the advertising agent and the advertiser. To uphold the principle of natural
justice, proper investigation should be conducted and the parties concerned allowed to make

representations. Until a ruling was made, there was no basis to stop the broadcast.

5. TELA had, quite properly, introduced measures to fast track the investigation process

where warranted.
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TRANSPORT DEPARTMENT (TD)

Case No. OMB/DI/109

Monitoring of Compliance with Licensing Conditions for Operation of
Non-franchised Buses (Residents’ Service)

The operation of non-franchised buses (residents’ service), commonly known as “estate

buses”, was regulated by the conditions of their licences.

2. After a new estate bus route has been approved, TD would conduct surveys to
check for compliance with the licensing conditions. For existing services, in addition to
complaint-driven inspections, TD would initiate surprise checks and annual comprehensive

surveys.

3. Where non-compliance is detected, TD would take enforcement action. Depending
on the severity of the case, such action would include warning, demand for rectification,

inquiry under the Road Traffic Ordinance and prosecution.

4. To regulate the boarding and alighting of passengers, TD has erected bus stops and
designated restricted zones in busy districts, i.e. Central, Wanchai and Tsimshatsui. Such

regulatory measures would be extended to other districts, including the New Territories.

5. Measures taken by TD have been effective in monitoring the operation of licensed
estate buses. In addition, enforcement against non-compliance has been stepped up
since 2002.
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Cases Concluded under Internal Complaint Handling
Programme

HONG KONG HOUSING AUTHORITY (HKHA)

Case No. OMB 2003/1907

HKHA - refund of rental — delay in refund of excess rental paid by autopay

The complainant used to be the tenant of a public housing unit. He subsequently
purchased the unit through the Tenants Purchase Scheme, but Housing Department (HD),
the executive arm of HKHA, continued to charge him rental by debiting his bank account
through autopay. He went twice to the property services office (PSO) of the estate to request

for refund of the excess rental paid, but there was no response for over a year.

2. HKHA explained that the management of the estate and the PSO had been outsourced
to a property management agent. As the complainant had not notified his bank or HD to
stop the autopay authorisation, the bank continued to pay his rental to HD. Although he had
gone twice to the PSO to apply for refund, the staff had failed to forward his application to
HD for follow-up and so caused the delay. Upon receipt of the complaint, HD immediately

arranged the refund and sent a written apology for its negligence.

3. To enhance the quality of service and to avoid recurrence, HD had instructed PSO

staff to handle tenants’ applications and enquiries more carefully.

REGISTRATION AND ELECTORAL OFFICE (REO)

Case No. OMB 2003/4242

REO - application for change of personal particulars — unreasonably rejecting
application for change of residential address

The complainant had notified REO in early September 2003 of change of her residential
address and applied for a corresponding change of her constituency for the District Council
elections in November 2003. Not receiving immediate response from REO, she raised an

enquiry and was told that her application could not be accepted because the address in her
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application did not match with the REO records. As a result, the complainant could not vote

in her new constituency.

2. REOQ clarified that according to the Electoral Affairs Commission (Registration of Electors)
(Legislative Council Geographical Constituencies) (District Council Constituencies)
Regulations, applications for change of voter’s personal particulars submitted after 29 August
2003 would be reflected only in the 2004 Register of Electors. As the complainant applied
for change of residential address on 3 October 2003, REO could not process in time for the

complainant to cast her vote in her new constituency in the 2003 District Council elections.

3. Although The Ombudsman accepted REO’s explanation, she noted that it had taken
REO almost two months to finish processing the application. Meanwhile, no interim reply
(apart from the initial acknowledgement) had been issued to the complainant. In response to
The Ombudsman’s suggestion, REO undertook to revise its procedures to keep applicants

informed of the progress of their applications by interim replies where necessary.

TRANSPORT DEPARTMENT (TD)

Case No. OMB 2003/3211

TD — minibus stop — delay in moving a minibus stop back to its original location

The complainant alleged that due to improvement works at an MTR station, a nearby
minibus stop had to be temporarily relocated to somewhere close to her residence. The
original plan to move it back by May 2003 was not carried out and the minibus stop remained
there several months after completion of the works. As a result, she was affected by noise

and exhaust for a long time.

2. TD explained that to allow for the construction of a footbridge system and improvement
works at the MTR station, the original site of the minibus stop had to be temporarily closed
and the traffic diverted. The minibus stop was temporarily moved near the complainant’s
residence to ease traffic congestion. Meanwhile, the Department had asked the public light
bus associations and the minibus service contractors to take steps to reduce the nuisance
from noise and exhaust to nearby residents. The road works and ancillary drainage works
took much longer to finish. Upon completion of the works in October 2003, TD immediately
arranged for the minibus stop to be relocated. The noise and air pollution problems were

hence resolved.
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3. TD apologised for the inconvenience caused by the temporary relocation of the minibus
stop. It undertook to monitor closely the progress of similar works in future to minimise their

impact on the public.

Cases Concluded under Rendering Assistance / Clarification

BUILDINGS DEPARTMENT (BD)

Case No. OMB 2003/0097

BD - removal of illegal structures - (a) failing to give prior notice before posting a
removal order, thus causing nuisance to the complainant; and (b) failing to respond to
the complainant’s repeated enquiries

The complainant alleged that BD did not give him prior notice before posting a removal
order at his unit, thus causing him nuisance. BD also delayed handling the case and failed to

reply to his enquiries.

Complaint (a)

2. In 2001 and 2002, BD launched a large-scale clearance exercise on illegal structures.
Some 3,000 buildings were identified as target and the complainant’s building was one of
them. The owners were required to remove the illegal structures on the external walls. As
the exercise involved considerable work, the Department appointed a contract consultant to

survey the illegal structures on the external walls of the complainant’s building.

3. In February 2002, the consultant’s staff issued advisory letters to the owners and tenants
of the complainant’s building, informing them that their building had been included as a
target for removal of any illegal structures as soon as possible. Later, the staff inspected the
building again and found illegal structures outside the complainant’s unit. A removal order

was, therefore, posted on the metal gate of his unit.

4. Section 35 of the Buildings Ordinance provides that a removal order may be served by
registered post or by posting on a conspicuous part of the unit concerned. In addition, BD
had established procedures for serving removal orders. lts staff had to post the original of
the order on a conspicuous part of the unit while a copy of the same would be further served

to the owner by post.
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5. This Office considered the posting of the order on the complainant’s metal gate
appropriate as it complied with established procedures and the relevant legislation. The staff
of the consultant had issued advisory letters to owners of the complainant’s building in February
2002 asking them to remove any illegal structures. There was, therefore, no impropriety on
the part of BD.

Complaint (b)

6. The complainant claimed that he had telephoned BD three times in December 2002
and January 2003 to enquire about the posting of the removal order, but the Department
failed to respond. This Office noted that there was discrepancy in the dates of enquiries
claimed by the complainant and those provided by the Department. However, it was
indisputable that the complainant did telephone to enquire on 17 December 2002 and the

Department did not reply until 2 January 2003.

7. This Office considered it understandable that BD could not give a prompt reply as it
had to wait for information from the consultant. BD did give the complainant a detailed
explanation as soon as it obtained the information. Nevertheless, it would have been better
if BD had contacted the complainant earlier to explain why it could not answer promptly.
Overall, this Office considered there was no impropriety in the Department’s handling of

the case.

CHIEF SECRETARY FOR ADMINISTRATION’S OFFICE
(CS’s OFFICE)

Case No. OMB 2003/0489

Administration Wing of CS’s Office — public petition - failing to provide clear guidelines
on handling applications to petition at Central Government Offices

The complainant alleged that when she went to petition at the Government Secretariat
(GS), she was refused entry by a security guard because she had not made prior application.
However, another GS staff there explained that she had been refused entry because the area
for petitioning could only accommodate 15 persons and the limit had already been reached.
She was dissatisfied with the inconsistent replies and considered the Administration Wing’s
procedures for the public, particularly those going alone, to petition at the Central Government

Offices (CGO) to lack transparency, causing misunderstanding and inconvenience.
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2. This Office noted that the Director of Administration had issued some Guidance Notes
on 27 November 2002 on the arrangements for the public to go into the designated area
outside the main entrance of the CGO Main Wing to hand in petitions to Executive Council
Members. However, it applied mainly to groups seeking to hold public meetings or processions

inside the CGO compound. It did not state clearly what procedures individuals should follow.

3. The Guidance Notes also mentioned special arrangements for Tuesday mornings when
Executive Council is in session. Petitioners were allowed to express their opinions and hand
in their petitions to Executive Council Members without prior application. However, no details
were given for public compliance. This Office considered improvement to the Guidance

Notes necessary and so suggested to the Administration Wing.

4. This Office was pleased that the Administration Wing undertook to amend the Guidance
Notes to clarify how an individual, apart from groups, may apply for permission to petition at
the CGO. They would also consider adding a clause to explain in detail the arrangements for
handling petitions during Executive Council meetings on Tuesday mornings. They
subsequently amended and publicised the Guidance Notes incorporating the details of these

special arrangements.

CIVIL ENGINEERING DEPARTMENT (CED)

Case No. OMB 2003/0827

CED - compensation claims — impropriety in handling compensation claims for massive
fish-kills

The complainant, a mariculturist, claimed that a reclamation project had caused massive
fish-kills in his culture zone. However, he was not compensated as other similarly affected
mariculturists. He complained against CED for handling the compensation claims

inappropriately.

2. With the agreement of the Legislative Council (LegCo), an Independent Review Panel
(the Panel) was commissioned to investigate whether the fish-kills had been caused, wholly
or partly, by the reclamation project. Prior to the investigation, it was agreed that a Liaison
Group comprising LegCo Members and representatives of the mariculturists (representatives)

should be set up to assist the Panel.
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3. The representatives collated data on the affected mariculturists and the amount of
dead fish claimed by them. Based on the representatives’ submissions, the Panel assessed
the quantity of dead fish killed by reclamation which should be duly compensated. However,

the complainant’s losses were not included in those submissions.

4. Throughout the exercise to assess compensation claims, CED had no contact with
individual mariculturists and was not involved in data collection. At the time of the massive
fish-kills period, CED’s on-site staff had recorded the quantity of dead fish daily from the

affected mariculturists. However, there was no record of the complainant’s claims.

5. This Office considered that all claims for compensation had been settled in accordance
with the package and procedures determined in consultation with parties concerned. The

Department had not acted inappropriately in the absence of a dead fish record.

6. As to why the Panel did not have the complainant’s record, the complainant might
have to check with the representatives charged with data collation. As the representatives

were not under The Ombudsman’s jurisdiction, this Office could not investigate further.

COMMERCE, INDUSTRY AND TECHNOLOGY BUREAU (CITB),
INFORMATION TECHNOLOGY SERVICES DEPARTMENT (ITSD),
HOME AFFAIRS DEPARTMENT (HAD) AND

SOCIAL WELFARE DEPARTMENT (SWD)

Case Nos. OMB 2003/1547
OMB 2003/1548
OMB 2003/1549
OMB 2003/1550

CITB, ITSD, HAD and SWD - website service - failing to provide satisfactory service

The complainant alleged that when she registered at the IT Hong Kong website (the
Website) as a member, she was not given a membership number. As a result, she could not
take part in a draw for a free computer course. She twice left a message with the enquiry
hotline, but never had a reply. Her attempt to send an e-mail to the mailbox of the Website

was also unsuccessful.

2. As HAD and SWD only supplied information on their IT courses to the Website for

public reference, the two departments were actually not involved in this complaint.
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3. CITB formulated policies on promoting information technology. It was ITSD’s

responsibility to operate the Website.

4. ITSD explained that users who registered as members of the Website had to set their
own login ID and password. The free computer course mentioned by the complainant was
run by another organisation (the Centre), and the Website only served as a link. Users had to
register at the Centre’s website. The complainant had mistaken her login ID to be a
membership number of the Centre. ITSD subsequently explained the case to her. It also

undertook to provide more details about course enrolment on the Website.

5. The enquiry hotline for the Website was operated by a contractor, who admitted that
the operator on duty had not followed up her message and returned her call. The operator
had been warned and disciplined. The contractor undertook to improve the enquiry hotline

service.

6. Records showed that the mailbox of the Website had never received any enquiry from
the complainant. While the mailbox service had been checked and found in order, ITSD

undertook to provide clearer instructions on the service.

DRAINAGE SERVICES DEPARTMENT (DSD)

Case No. OMB 2002/3648

DSD - trade effluent surcharge - failing to collect trade effluent surcharge from the
complainant earlier

The complainant alleged that DSD had failed to collect trade effluent surcharge
(surcharge) from him until six years later, rendering it impossible for him to recover the surcharge

from his previous tenant.

2. According to the Sewage Services Ordinance, industrial and commercial consumers,
including restaurants, shall pay a sewage charge and a surcharge. As the complainant did
not register his account under the “restaurant” category, DSD had not been levying the
surcharge on him. Nevertheless, a bill for the surcharge was issued after the Department
discovering in a site inspection that the complainant’s premises had been used to operate a

restaurant.
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3. This Office noted that the Administration had publicised widely the charges for sewage
services. In this case, DSD had explained to the complainant the calculation of the surcharge
in details. Moreover, as the complainant could not get in touch with his previous tenant, DSD
had exercised its discretion and reduced the surcharge payable. There was, therefore, no

maladministration as DSD had acted according to the law.

ENVIRONMENTAL PROTECTION DEPARTMENT (EPD), LANDS
DEPARTMENT (Lands D), FOOD AND ENVIRONMENTAL HYGIENE
DEPARTMENT (FEHD) AND PLANNING DEPARTMENT (Plan D)

Case Nos. OMB 2003/0679
OMB 2003/0680
OMB 2003/0798
OMB 2003/0799

EPD - noise nuisance - failing to monitor and control the noise from a container
depot

Lands D - land grant — failing to consider the impact on nearby residents when
approving the land grant for the container depot and to monitor its operation afterwards

FEHD - environmental hygiene - failing to tackle the refuse problem in the container
depot

Plan D - planning issue - failing to take into account the environmental impact of the
container depot when planning the land use

The complainant alleged that excessive noise was generated by a container
depot near his residence. Moreover, junk and refuse often stacked in the depot and affected

environmental hygiene.

EPD

2. EPD responded that the noise from the container depot was classified as industrial /
commercial noise and controlled by the Noise Control Ordinance. The Department had
conducted noise measurements at different times and the total noise volume recorded each
time did not exceed the statutory limit. This Office considered that EPD had taken appropriate

action on the complaint.
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Lands D

3. Lands D explained that the site was an old scheduled agricultural lot with no restriction
on its land use. Using it as a container depot, therefore, did not contravene the lease. For

this reason, we agreed that Lands D need not take any action.

FEHD

4. FEHD said that its staff had only found some junk temporarily stored in the depot
awaiting collection for recycling. It did not affect environmental hygiene. It followed that
FEHD could only continue to monitor the situation as there was no justification to take control

action for the time being.

Plan D

5. Plan D pointed out that according to the relevant outline zoning plan, the site fell within
an area zoned as “Undetermined”. As the container depot had been in existence before the
gazetting of the Notice of the Draft Development Permission Area Plan in 1993, it was deemed
“Existing Use”. The depot could, therefore, continue its operation without seeking permission

from the Town Planning Board.

6. This Office considered that since the site had been used as a container depot for a
long time, it could not be said that Plan D had not taken into account its environmental

impact when planning the land use.

Conclusion

7. The Ombudsman concluded that there was no maladministration on the part of the

four departments in the case.
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FIRE SERVICES DEPARTMENT (FSD) AND
WATER SUPPLIES DEPARTMENT (WSD)

Case Nos. OMB 2003/0419
OMB 2003/0420

FSD - fire service facilities — failing to actively handle and follow up an application
WSD - work attitude — failing to provide consistent information and shirking
responsibility

The complainant’s father applied to FSD for the installation of an additional fire hydrant
in his village. However, he did not receive any reply after some three months; so he wrote
again to enquire. Subsequently, FSD replied that his application had been referred to WSD
for consideration more than three months ago, but no reply had yet been received. The
complainant was dissatisfied with WSD for the delay in replying and telephoned twice to
enquire. WSD staff said that a site inspection would be conducted but gave different dates
for it. One officer also stated that the inspection had been delayed because he had been
away on leave. The complainant was dissatisfied that both departments had delayed handling

her father’s application.

2. FSD explained that the unit in charge of receiving letters was different from that
responsible for handling applications. There was insufficient communication between them,
and they both assumed that the other would issue an acknowledgement. This resulted in no
acknowledgement being issued. Nevertheless, upon receipt of the application, FSD did
send staff to inspect the site and produced a report. As the installation of additional fire
hydrants had to be taken up by WSD, the proposal was referred to WSD for consideration. It
was FSD’s original intention to reply to the complainant’s father on receipt of WSD’s decision.
However, it had underestimated the time required for inter-departmental efforts and failed to
inform the complainant’s father of the progress in time. FSD had written to the complainant

to explain and apologise.

3. WSD explained that due to the heavy workload of the staff concerned, it was not
possible to conduct a site inspection immediately after receiving FSD’s proposal. Soon after
the complainant’s telephone enquiries were received, the staff concerned re-arranged their
work priorities, inspected the site, assessed the costs of the works and promptly informed

FSD of its decision.

4. WSD also clarified that its Officer A had told the complainant a site inspection would

be conducted by a certain date. Subsequently, Officer B informed the complainant that site



Annex 9
Summaries of Selected Cases Concluded by Preliminary Inquiries

inspection had been conducted before due date. The information provided by the two officers,
therefore, was consistent. Officer B admitted that he had mentioned his vacation leave to
the complainant. However, he had no intention of using that as an excuse for the delay.

WSD apologised for the misunderstanding between its staff and the complainant.

Conclusion

5. This Office considered that there was insufficient communication between FSD and
WSD. They had failed to view the case from the applicant’s perspective, with each department
doing things in its own way. Had FSD taken the initiative to check progress with WSD after
referral of the application (or if WSD had notified FSD of its inability to inspect the site
immediately) and kept the applicant informed, the applicant would have been much

more satisfied.

6. The Ombudsman was pleased to note that FSD had instructed its staff to adhere
strictly to the departmental general orders in handling applications, while WSD had improved

its work priorities.

FOOD AND ENVIRONMENTAL HYGIENE DEPARTMENT (FEHD)

Case No. OMB 2003/0427

FEHD - handling of request - (a) imposing an additional lighting requirement on the
complainant’s swimming pool; and (b) failing to give a substantive reply to the
complainant’s request for exemption from such requirement

The complainant, the owners’ corporation of a private housing estate, lodged a
complaint against FEHD for imposing an additional lighting requirement on its swimming
pool. It applied for exemption from this requirement as it would mean uncomfortable glare to
residents near the pool, which was already sufficiently illuminated by underwater lighting.
Furthermore, although a few interim replies had been issued in response to the complainant’s
enquiries, FEHD had failed to give a substantive reply to the complainant’s request for

exemption after almost a year since the application.

2. As the imposition of lighting requirement involved technical assessment of the level
of illumination, it was not an administrative matter. This Office, therefore, dealt only with

complaint (b).
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3. To establish an acceptable level of illumination with ancillary safety requirements, FEHD
had conducted literature search on overseas practices, consulted the Hong Kong Life Saving
Society and initiated a review of the overall regulatory control of private swimming pools. We
considered FEHD to have acted to ensure public safety and appreciated its difficulties in
setting a standard timeframe for providing substantive replies to applications for licence-

related exemption. However, it had nevertheless caused inconvenience to the complainant.

4. This Office suggested that the Department should expedite its review on the regulatory
control of private swimming pools and issue a substantive reply to the complainant. For
better service to the public, it should also set specific target times for the issue of interim
replies. FEHD responded positively to our suggestion and issued internal instructions on the
timeframe for issuing interim replies to applications for licence-related exemptions. It had

also given a substantive reply to the complainant.

FOOD AND ENVIRONMENTAL HYGIENE DEPARTMENT (FEHD)

Case No. OMB 2003/0919

FEHD - public facilities — giving contradictory replies on the responsibility for cleansing
concrete benches at a public square

The complainant found ten concrete benches at a public square covered with dirt and
stains. He telephoned FEHD and enquired whether they were responsible for cleansing the
benches. FEHD staff told him that the Department was responsible only for removal of litter,
but not stains, on those benches. Later, he lodged a written complaint with FEHD. The
Department replied that the District Office (Environmental Hygiene) for the area had always
been responsible for removing any litter on the benches and would “cleanse the benches

every week”. The complainant was dissatisfied with the two contradictory replies.

2. FEHD explained that the concrete benches in question were built with a coarse surface
prone to dirt and stains. Whilst the cleansing teams under the Department would remove
any litter on the benches during their daily street cleaning routines in the vicinity of the square,

washing the benches was not among their duties.

3. In spite of this, upon receipt of the complainant’s initial enquiry, FEHD immediately
sent a team to cleanse the benches and discussed with Lands Department the responsibility
for cleansing the benches. It also proposed that the Architectural Services Department should

apply some smooth and easy-to-clean material on the seats as a long-term solution.
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4. As for the “weekly cleansing” of the benches, FEHD was using its discretion to arrange
for their cleansing in the spirit of service to the public after consultation with various
departments. When the complainant first made his enquiry to FEHD, cleansing the benches
was indeed not one of its duties. Nevertheless, FEHD subsequently took up the responsibility

and therefore indicated in its reply that it would “cleanse the benches every week”.

5. This Office commended FEHD for being quick in response and proactive in handling
the complaint. However, it had not explained fully and clearly the responsibility for cleansing
the benches in its written reply to the complainant. We, therefore, suggested that the

Department send an apology to the complainant on this point.

FOOD AND ENVIRONMENTAL HYGIENE DEPARTMENT (FEHD)

Case No. OMB 2003/1601

FEHD - staff attitude — being impolite when responding to an enquiry

The complainant had asked a man in FEHD uniform on the street how to apply for
permission to hang billboards on pavement railings. The man responded that the matter was
not on his duty schedule and advised him to find the answer himself. The complainant

alleged that the FEHD staff was rude and that his look was intimidating.

2. This Office agreed that the subject of the complainant’s enquiry was not within the
purview of that officer. It was, therefore, no surprise that he could not provide an answer.
Furthermore, as the complainant had raised his question out of the blue while walking on the

street, the officer’s look of surprise was only a natural reflex reaction.

3. The incident did not involve maladministration. We suggested that the complainant
check with the Central Telephone Enquiry Centre of the Home Affairs Department if he had

questions about the ambit of Government departments.
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GOVERNMENT LABORATORY (Govt Lab)

Case No. OMB 2003/2131

Govt Lab — DNA analysis — delay in laboratory analysis such that the complainant was
unable to claim back his wife’s body earlier

The complainant alleged that Govt Lab had delayed the DNA profiling of his late wife
and her surviving sister (i.e. the complainant’s sister-in-law) so that he could not claim back
his wife’s body earlier. He was dissatisfied that it had taken Govt Lab seven months to
complete this test. However, when the police later proposed a similar test with his daughter,
it could complete the test within three or four weeks. As there was such a big difference in
the time required for completing the two tests, he considered there to be impropriety on the
part of Govt Lab.

2. Our investigation revealed that, in January 2003, the police had found a burnt corpse
and, after preliminary investigation, suspected it to be the complainant’s wife. To confirm the
identity, the complainant asked the police to arrange for a DNA analysis of the corpse and
his sister-in-law. After the analysis, Govt Lab concluded that the DNA profiles based on the
deceased’s blood sample and the sister-in-law’s saliva sample might not be able to establish
their kinship. In this connection, Govt Lab suggested that the police provide saliva or blood

samples from both the complainant and his daughter for tests and analysis.

3. Govt Lab explained that it had taken seven months to complete the first DNA analysis
because it included the waiting time as well as the actual time required for doing the analysis.
As regards the time mentioned to the police for a sample from the complainant’s daughter for

another test, it referred only to the time required for the analysis without that for queueing.

4. Govt Lab indicated that requests for DNA analysis would be processed according to
the information or requests provided by the police or other originating organisations. As to
the case in question, since the police did not request speedy testing and the job itself did not

warrant priority treatment, Govt Lab handled it in accordance with normal procedures.

5. This Office considered that, faced with the Government’s tightening budget but an
ever increasing demand for DNA analysis, it was reasonable and appropriate for Govt Lab to
establish a priority system in processing cases according to their nature and urgency. We
noted that conclusions drawn from laboratory analysis by Govt Lab involved professional
judgment and decisions. These were not administrative issues and we would not comment

on them.
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6. In addition, under The Ombudsman Ordinance, Hong Kong Police Force was outside
our jurisdiction except for complaints in relation to non-compliance with the Code on Access
to Information. We would, therefore, not comment on the actions or decisions taken by the

police in this case.

HIGHWAYS DEPARTMENT (Hy D)

Case No. OMB 2003/0133

Hy D - handling of enquiries - failing to follow up properly an enquiry on repair costs

The complainant damaged a safety buffer in a traffic accident. The Police completed
investigation of the accident in eight months and referred the report to Hy D. Three-and-a-
half months later, Hy D made a preliminary claim for damages from the complainant.
Suspecting the accident to have been due to poor maintenance of the road surface, the
complainant refused to pay and asked the Department to examine the cause of the accident
more thoroughly. However, it was not until one-and-a-half years after her enquiry that the
Department notified the complainant of the actual repair costs and its investigation findings.
In all, it had taken the Hy D two-and-a-half years after the accident to complete calculating

the damages.

2. Hy D admitted that it had not followed up the claim and responded to the enquiry
according to established guidelines. This Office suggested that the Department apologise to
the complainant in writing. It should also review its guidelines and procedures for recovery

of costs and speed up the calculation of damages.

3. Hy D implemented our suggestions in August 2003 to streamline its recovery
procedures. Besides handling its claims together with those involving Electrical and
Mechanical Services Department facilities, Hy D undertook to inform the parties concerned
of the estimated and actual repair costs within one month and six months respectively upon

receipt of the Police investigation report.
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HOME AFFAIRS DEPARTMENT (HAD)

Case No. OMB 2003/0364

HAD - complaint handling — failing to handle seriously a complaint against illegal
operation of holiday flats and to provide written replies

The complainant lodged a complaint in April 2002 with a District Office (DO) under
HAD about illegal operation of holiday flats. However, HAD did not seriously handle the

complaint and did not reply in writing.

2. In September / October 2002, the Office of the Licensing Authority (OLA) of HAD
telephoned the complainant to tell him that a site inspection during office hours had not
detected illegal operation of holiday flats. The complainant considered that OLA had failed

to handle his complaint seriously as the case had been concluded after only one site inspection.

3. HAD stated that based on experience with the mode of operation of holiday flats, OLA
had conducted six site inspections from May to October 2002 but detected no irregularities.
In July, September and October 2002, the complainant was informed of the findings by
telephone. Then in May 2003, a site inspection was conducted again to find the premises

hired out as holiday flats. A warning letter was then issued to the operator.

4. We examined the report on the six inspections and noted that as OLA staff could not
enter the premises, it was not possible to confirm whether there was illegal operation of
holiday flats. This Office noted that the complainant had stated clearly that holiday-makers
usually checked into the premises during Saturday nights or the evening immediately before
public holidays. The six inspections by OLA had been conducted outside those specified

periods.

5. This Office considered that OLA had indeed failed to look into the actual situation. If
OLA had taken the complaint seriously for action earlier, delay for nearly a year could have

been avoided.

6. As regards the failure to provide written replies, HAD indicated that a written reply had
been given on the day DO received his complaint by telephone and by fax, telling him that
the complaint had been referred to Lands Department (Lands D). In July and December
2002, DO had also informed the complainant of progress by telephone. A written reply on
the result of the investigation had been given in February 2003. In addition, between May
and October 2002, OLA had telephoned the complainant many times to update him on

developments.
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7. This Office considered that apart from the verbal reports on progress, DO and OLA
should have given the complainant a detailed written reply early so that the complainant

would know his complaint was properly handled.

8. Furthermore, as the complainant had stated clearly that there was illegal operation of
holiday flats, this Office considered that DO staff should have promptly referred the complaint
to OLA, the section responsible for handling such complaints. However, the staff were
obviously not familiar with the ambit of their Department and referred the complaint to Lands

D instead. It was on the advice of Lands D that DO reverted to OLA for action.

9. This Office considered that the staff concerned should be more alert about the nature

and substance of complaints in order to refer them promptly to the appropriate office.

HOSPITAL AUTHORITY (HA)

Case No. OMB 2003/0745

HA - service charges — impropriety of a public hospital in charging for Accident and
Emergency services

The complainant’s son, injured in an accident at school, was taken to a public hospital.
Upon registration at the Accident and Emergency (A&E) Department, he was initially assessed
by a duty nurse for triage. On learning that her son would have to wait for 90 minutes to see
the doctor, the complainant considered that too long. She asked a nurse whether she would
need to complete any formalities and pay the fees if they wanted to leave. The nurse said it
was not necessary. However, the complainant later received a bill for A&E charge. She

considered that the charging policy was unclear and that the nurse had misled her.

2. The hospital explained that the triage process was part of the A&E services. Once
registered and triaged, even if the patient decided not to receive medical treatment, the fee
still applied. The nurse concerned did not remember the incident or details of her conversation
with the complainant. On receipt of this complaint, HA had apologised to the complainant

and posted notices in the A&E Department to inform the public of the charges for A&E services.
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HOUSING DEPARTMENT (HD)

Case No. OMB 2003/0837

HD - building maintenance - failing to take proper follow-up action to replace a cracked
glass panel at a shopping centre for more than six months

In August 2002, HD’s management contractor (the company) observed a cracked
glass panel at a shopping centre under its charge. The company reported to the police and
wrote to HD on the following day to request its architect to conduct a thorough investigation,
pointing out that “latent defects” of the glass panel might have been the cause. HD architect
replied that the responsibility to follow up the incident and investigate the cause (including

whether there were “latent defects”) rested with the company.

2. After corresponding with HD several times, the company wrote again in October 2002
reiterating that the cracks had been caused by “latent defects” and not “vandalism”, and
requesting funds for replacing the glass panel. HD considered the request unreasonable and

asked the company to continue probing for the cause.

3. In January 2003, HD sent a letter to the company, requesting immediate replacement
of the glass panel. The company placed an order with the supplier in late March. The new

glass panel was at last installed at the end of May.

4. The complainant considered it maladministration on the part of HD since it had failed

to properly pursue the replacement of the glass panel solely because of the hanging dispute.

5. This Office noted that while HD had consistently refused to accept “latent defects” as
being the cause, it had not taken up the investigation itself nor suggested any specific solution

to the problem. It had just allowed the problem to drag on. This was inappropriate.

6. As the cracked glass panel was located at a busy shopping centre, The Ombudsman
considered that for public safety, HD should have proceeded to replace the glass panel at

once after collecting evidence for tackling the responsibility issue.
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INLAND REVENUE DEPARTMENT (IRD)

Case No. OMB 2002/2569

IRD - recovery of tax — (a) delay in recovering from the complainant the overdue
profits tax unpaid by his former business partner; and (b) miscalculation of the
complainant’s tax assessment

The complainant was in a partnership business from November 1987 to April 1988.
He complained against IRD for not recovering from him until ten years later the overdue
profits tax unpaid by his former business partner and failing to disclose to him details of the

Department’s recovery action taken against his former partner.

2. Between 1992 and 1995, IRD took tax recovery action against the complainant’s former
business partner. However, such action stopped when the Department could not locate
him. On learning of his whereabouts in 2001, the Department reactivated the case and
resumed its action, but still without success. As the complainant was a partner jointly and
severally liable for the tax of the business, IRD also took action against him to recover the
outstanding tax. Due to an oversight of its staff in checking the records, the Department
failed to notice that the complainant had ceased to be a partner of the business since April
1988 and miscalculated the tax payable in demanding payment of tax for the whole of the
year 1988 / 89.

3. IRD subsequently apologised to the complainant, explained its tax recovery action
and adjusted the amount of tax payable by the complainant. Nevertheless, according to the
secrecy provisions of the Inland Revenue Ordinance, the Department could not disclose to

the complainant details of its tax recovery action against his former business partner.

4. This Office considered that there was delay on the part of IRD when it processed this
case. It had also miscalculated the tax payable by the complainant. To avoid recurrence of
such incidents, the Department had reviewed its procedures and implemented clearer

guidelines.
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INLAND REVENUE DEPARTMENT (IRD)

Case No. OMB 2003/2147

IRD - change of address — failing to handle properly a company’s notification of change
of business address

The complainant alleged that the Business Registration Office (BRO) under IRD had

failed to handle properly her company’s notification of change of address.

2. IRD explained that it had received a Notification of Change of Business Address from
the company in July 1999 and accordingly amended its records of the company’s business
address from Address A to Address B. In September 1999, IRD received the company’s
1998 / 99 profits tax return and noted that the “Main Business Address in Hong Kong” stated
in the return was Address A. IRD staff of Unit One responsible for handling profits tax referred
the information to BRO, which then revised the records back to Address A in accordance

with the Business Registration Ordinance.

3. In the ensuing years, however, all documents sent to Address A by BRO were returned
undelivered. Each time, BRO staff would use the computer programme to automatically
search for the company’s correspondence address in its tax files and redirect the documents
to Address B. Although the staff of Unit One and BRO had explained the situation to the
company in writing and by telephone repeatedly and reminded it to notify BRO of its change

of business address in writing with signature, the company did not do so.

4. Finally in July 2003, while checking the company’s tax files, BRO discovered that the
company had actually stated in its profits tax returns for 1999 / 2000, 2000 / 01 and 2001 / 02
Address B as its “Main Business Address in Hong Kong”. Consequently, BRO decided to
accept the company’s change of business address to Address B and telephoned to notify

the company of its decision.

5. This Office considered that IRD had changed the company’s business address from
Address B to Address A according to the relevant legislation. It was also reasonable for BRO
to ask the complainant for an original copy of her signed notification to verify the signature

and ensure authenticity of the information.

6. Nevertheless, upon the Unit One referral in September 1999 that the company’s stated
business address was Address A, BRO staff should have been aware that the company had
just changed its address from Address A to Address B two months earlier. Had BRO taken

the initiative to clarify with the company, the problem could have been resolved and the
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incident avoided. Moreover, when BRO staff could not contact the company with Address
A, they did not follow up promptly so that the misdirection of documents continued for some

years, causing waste of time and resources.

7. On the other hand, the company was also responsible. Though the company had
changed its address to Address B in July 1999, it still stated Address A as its business
address when submitting its tax return in September 1999. Moreover, BRO had redirected
the relevant documents to Address B several times, each time reminding the company to
update its business address and notify BRO in writing. Unfortunately, the company ignored

the reminders.

8. This Office considered both BRO and the company to be responsible for this incident.
IRD had reviewed the relevant procedures and reminded staff to follow up similar cases of
inconsistent addresses. Meanwhile, IRD had apologised to the company for the inconvenience

caused.

LANDS DEPARTMENT (Lands D)

Case No. OMB 2002/3536

Lands D — unauthorised structures — inconsistent advice as to its toleration standard;
and disparity in enforcement action

In December 2000, staff of a District Lands Office (DLO) under Lands D inspected
the complainant’s premises to measure her unauthorised rooftop structures (including a
canopy, some glass panes and window rails). While the staff explained to her the toleration
standard of Lands D towards such structures, they did not state clearly whether or not the
glass panes under the canopy and the rails should be removed. In response to DLO’s advisory
letter of October 2001, the complainant removed the glass panes. Subsequently, DLO staff
visited the complainant’s premises five times to inspect the rooftop, but no one answered the
door. The five “messages” left by DLO staff were also ignored, so the case remained
unresolved. In May 2002, DLO tightened its toleration standard towards unauthorised
structures. Since the complainant’s case had not yet been concluded, the glass panes and
rails that remained became subject to the new standard, so DLO demanded their removal.

The complainant thus felt that DLO had given her inconsistent advice.

2. This Office found that DLO staff had only given verbal advice to the complainant about

Lands D’s toleration standard without stating clearly which parts of the structures could be
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retained. The subsequent advisory letter again failed to explain that, thus easily leading to
misunderstanding. Furthermore, DLO staff only left the complainant a “message” each time
despite their five unsuccessful attempts to access her premises in seven months. They had
never sent her a formal letter about their intention to conduct a site inspection. This was

quite inadequate.

3. As regards the complainant’s allegation of Lands D’s disparity in enforcement action
against her neighbour, the latter had in fact rectified part of his unauthorised structures before
the tightening of the toleration standard, and obtained DLO’s consent to retain the remaining
canopy and small glass panes. As for other cases in the village, DLO had already issued
advisory letters to the owners concerned, registered the advisory letters with the Land Registry
and would continue to take enforcement action. There was, therefore, no disparity in

enforcement action.

4. Lands D had issued new guidelines to all DLOs to improve communication between
their staff and property owners concerned and to ensure consistent application of the toleration
standard towards unauthorised structures, avoiding any impression of inconsistency and

unfairness.

LANDS DEPARTMENT (Lands D)

Case No. OMB 2003/0216

Lands D - short-term tenancy for garden use — charging excessive rental by improperly
including car park rental; and poor staff attitude

The complainant alleged that a District Lands Office (DLO) of Lands D had
over-charged rental for his short-term tenancy (STT) for a garden area for five years by including
rental for a car park without his knowledge or application. He claimed that he had never
parked any car there. However, DLO confirmed that a car had been found in the garden area
during a site inspection prior to assessment of the STT rental. Following normal procedures,
DLO had charged him rental which covered a car park, without stating it. Lands D pointed
out that it would have explained to the complainant if he had queried the rental calculation
before accepting the offer. Since the complainant had accepted the tenancy, he was liable
for the agreed rental. Upon expiry of the first tenancy and the complainant’s appeal, DLO
reduced the rental of the second tenancy to exclude rental for car park although a car had

twice been found parked there during site inspections.
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2. Regarding the complaint of staff attitude, Lands D explained that when the complainant
telephoned DLO to enquire about the rental issue, the officer concerned was on leave. Without
knowledge of the details, his senior could only respond in general terms but had no intention
to “pass the buck”. When another officer called the complainant the next day to explain the
general procedures for rental appeals, the complainant was not satisfied with the reply. In
the absence of an independent witness, this Office could not draw any conclusion on staff
attitude.

3. The Ombudsman suggested that DLO should apologise to the complainant for failing
to provide him with clear information on the rental calculation in its letter offering STT. To
ensure fairness and clarity, Lands D should review its procedures to state clearly in its offer
letter whether rental included a car park. It should also issue guidelines to staff. Lands D

had accepted our suggestions.

LANDS DEPARTMENT (Lands D)

Case No. OMB 2003/0252

Lands D — Government rent exemption — (a) refusing to recognise the complainant’s
“succession status”; (b) unreasonably rejecting his application for Government rent
exemption; (c) delaying response to his enquiries on the progress of his application;
and (d) failing to send the notification letter to his current address

Relevant Legislation

Under Section 4(1) of the Government Rent (Assessment and Collection) Ordinance
(the Ordinance), Government rent may be exempted for an eligible lease of a rural property
which an indigenous villager held on 30 June 1984 and which continues to be held by the
indigenous villager or a lawful successor in the male line of the indigenous villager. Section
4(2) of the Ordinance states that Government rent exemption applies to a lease of a rural

property that an eligible “tso” or “tong” held on and since 30 June 1984.

Complaint (a)

2. According to the complainant, the lot in question used to be held by a “tso” of which
his late maternal grandmother was the manager. As there was no male descendant from his

maternal grandmother’s own family, the “succession status” had been conferred on him and
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he had succeeded his grandmother as manager and so recognised by the “tso”. Nevertheless,
Lands D was of the view that he had not acquired the lot through the male line of succession
and, therefore, did not recognise his “succession status”. The complainant considered it

unreasonable.

3. Lands D explained that the lot had been held by the “tso” on 30 June 1984 and conveyed
to the complainant on 19 March 1985. As the complainant had acquired the lot by assignment,
he was not a “lawful successor in the male line” according to Section 4(1) of the Ordinance.
Furthermore, the property of a “tso” / “tong” had to be handled in accordance with Section 4(2).

4. This Office considered that Lands D had handled the case in accordance with the law.

There was no maladministration.

Complaint (b)

5. The complainant claimed that conveyance of the lot had been approved by the local
District Officer in February 1984 and verified by the Registrar General in December of the
same year. Nevertheless, Lands D was of the view that the relevant procedures
had not been completed until 19 March 1985. It, therefore, rejected his application for rent
exemption. The complainant considered it unfair. Lands D further stated that the lot was not
eligible for rent exemption because it was held in the name of the complainant instead of the
“tso” / “tong”. Being the manager of a “tso”, the complainant considered that it made no
difference whether the lot was held in the name of an individual or the manager of the “tso”

because there was no descendant in the family.

6. Lands D explained that according to the Registrar General’s records, conveyance of
the lot had been completed on 19 March 1985. It was, therefore, not eligible for rent exemption
under Section 4(2) of the Ordinance. This Office considered that according to the law, holding
a lot in the name of the a “tso” / “tong” was different from holding it in the name of an
individual.

Complaint (c)

7. The complainant claimed that he had made several enquiries on the progress of his

application for rent exemption since 1995, but Lands D had not responded promptly.

8. According to Lands D, the complainant submitted his application for rent exemption in
1995. As there were some 120,000 applications and the Department was short of manpower,
it could not issue the preliminary notification until December 2000 and the final notification

letter until January 2001. In March 2002, the complainant re-applied. The Department replied
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with a copy of the final notification letter in June 2002. He wrote several times to Lands D to
ask for reasons for rejecting his application and to lodge an appeal. The Department had

responded promptly each time.

9. This Office considered that Lands D had responded specifically to his enquiries within

a reasonable period of three weeks and there was no delay.

Complaint (d)

10. The complainant claimed that Lands D had sent the final notification letter to his previous

address so he had not been able to receive it.

11. Lands D explained that it had not received any notice of change of correspondence
address or notice of non-delivery from the Post Office since receipt of the complainant’s

application in 1995. It was not aware that the complainant had moved.

12.  This Office accepted Lands D’s explanation.

LANDS DEPARTMENT (Lands D) AND
DRAINAGE SERVICES DEPARTMENT (DSD)

Case Nos. OMB 2003/0741
OMB 2003/1176

Lands D and DSD - processing of small house application — inadequate inter-
departmental communication affecting the complainant’s project

The complainant alleged that a District Lands Office (DLO) of Lands D had mishandled
his small house application by failing to take into consideration the resumption of land for
DSD’s proposed drainage improvement programme. He received a resumption notice when
his small house was under construction. He also complained against DSD for failing to notify

Lands D of the land resumption in time.

2. According to Lands D’s instructions, DLOs should consult relevant departments when
processing small house applications but there was no standard consultation list. In this
case, DLO had no information regarding DSD’s proposed improvement programme and land

resumption when it processed the complainant’s application. It had approved the application
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after consulting two relevant departments, Water Supplies Department and Planning
Department. It had no idea that the complainant’s lot was within the land resumption area

until it received DSD’s land clearance application.

3. This Office considered that DLO should have included DSD for consultation because
the complainant’s small house lot was very close to a river. Should flooding occur, drainage
works would be required. Similarly, DSD should have notified DLO of its proposal in good

time so that the latter could take it into account when processing small house applications.

4. On receipt of the complaint, DLO made an apology to the complainant and advised
DSD to exclude his lot from resumption. DSD subsequently revised the boundary of its land

resumption and agreed to exclude the complainant’s lot.

5. This case reflected the inadequate communication between Lands D and DSD. Both
departments accepted The Ombudsman’s advice to improve their consultation and

coordination and be more considerate to the public.

LANDS DEPARTMENT (Lands D) AND
HOME AFFAIRS DEPARTMENT (HAD)

Case Nos. OMB 2003/0720
OMB 2003/0721

Lands D and HAD - change of land use - inadequate public consultation

The site in question was zoned “Government / Institution / Community” and was meant
to be developed into a park in the long term. At the request of some LegislativeCouncillors
and District Councillors, Lands D considered using the site as a temporary car park for goods
vehicles. In accordance with its departmental guidelines and procedures, the District Lands
Office (DLO) concerned under Lands D sought the views of other relevant departments.

They raised no objection to the proposal.

2. DLO also sought assistance from the local District Office (DO) of HAD to conduct
public consultation. According to the existing policy, for large-scale developments having a
significant impact on the whole district, DO would assist the departments concerned to seek
the District Council’s views. For small-scale projects, DO should verbally consult the local

District Councillors or residents’ organisations concerned. In this case, DO verbally consulted
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two District Councillors, one local and the other from the neighbouring district, both of whom

supported a temporary car park for goods vehicles on the site in question.

3. This Office considered there was no maladministration on the part of DLO as it had
consulted the departments concerned and arranged public consultation through DO before

granting a short-term tenancy for car park use.

4. However, DO was not thorough enough in consulting only two District Councillors
without seeking the views of local residents’ organisations. Furthermore, as the District
Councillors concerned regarded DO’s consultation only preliminary, they did not consult

local organisations either.

5. This Office suggested that, when consulting District Councillors, DOs should explain
in detail th